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WHAT IT IS AND HOW TO USE IT
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 52

[FV–95–327]

Processed Fruits and Vegetables,
Processed Products Thereof, and
Certain Other Processed Food
Products

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to the final rule published in
the Federal Register on June 5, 1986.
The regulations concern certain
provisions contained in the regulations
governing inspection and certification of

processed fruits and vegetables and
certain other products.
EFFECTIVE DATE: January 18, 1995.
FOR FURTHER INFORMATION CONTACT: Mr.
James R. Rodeheaver, Processed
Products Branch, Fruit and Vegetable
Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
P.O. Box 96456, Room 0709 South
Building, Washington, D.C. 20090–6456,
Telephone (202) 720–4693.
SUPPLEMENTARY INFORMATION: Need for
Correction.

As published in the Federal Register
at 51 FR 20437 on June 5, 1986, the final
rule contained an error which may
prove to be misleading and is in need
of clarification. Approved identification
marks in section 52.53(d) were
inadvertently omitted from the
regulations when published.

Background

The regulations set forth official grade
and inspection marks of the United
States Department of Agriculture
(USDA) for use by the fruit and
vegetable processors. These processors
contract for the fee-for-service grading
programs of the Department and, as
permitted, may use various types of
approved identification marks for

processed fruits and vegetables and
other related products.

Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and are in need of
clarification.

List of Subjects in 7 CFR Part 52

Food grades and standards, Food
labeling, Frozen foods, Fruit juices,
Fruits, Reporting and recordkeeping
requirements, Vegetables.

PART 52—PROCESSED FRUITS AND
VEGETABLES, PROCESSED
PRODUCTS THEREOF, AND CERTAIN
OTHER PROCESSED FOOD
PRODUCTS

1. The authority citation for part 52
continues to read as follows:

Authority: 7 U.S.C. 1622, 1624.

2. Section 52.53 is amended to add
figures 11 through 14 immediately
following paragraph (d) to read as
follows:

§ 52.53 Approved identification.

* * * * *
(d) * * *

BILLING CODE 3410–02–P
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BILLING CODE 3410–02–C

* * * * *
Dated: January 12, 1995.

Sharon Bomer Lauritsen,
Director, Fruit and Vegetable Division.
[FR Doc. 95–1252 Filed 1–17–95; 8:45 am]
BILLING CODE 3410–02–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 94–AWP–19]

Amendment of Class E Airspace;
Marysville, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment modifies the
Class E airspace area at Marysville, CA,
to accommodate a planned Instrument
Landing System (ILS) Standard
Instrument Approach Procedure (SIAP)
at the Lincoln Municipal Airport. This
action will provide for additional
controlled airspace necessary for the
planned ILS SLAP.
EFFECTIVE DATE: 0901 UTC, March 30,
1995.
FOR FURTHER INFORMATION CONTACT:
Scott Speer, System Management
Branch, AWP–530, Air Traffic Division,
Western-Pacific Region, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,

California, 90261, telephone (310) 297–
0010.
SUPPLEMENTARY INFORMATION:

History
On July 15, 1994, the FAA proposed

to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) by
modifying the Class E airspace area at
Marysville, CA (59 FR 36099). This
action will provide additional
controlled airspace to accommodate an
ILS SIAP to Runway 15 at Lincoln
Municipal Airport.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. Class E airspace areas
extending from 700 feet or more above
the surface are published in paragraphs
6005 of FAA Order 7400.9B, dated July
18, 1994, and effective September 16,
1994, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Rule
This amendment to part 71 of the

Federal Aviation Regulation amends the
Class E airspace area at Marysville, CA,
by providing additional controlled
airspace for aircraft executing the ILS
Runway 15 SIAP to the Lincoln
Municipal Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which

frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace Safety, Incorporation by

reference, Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959–
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§ 71.1 [Amended]
2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B Airspace
Designations and Reporting Points,
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dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005—Class E airspace areas
extending from 700 feet or more above the
surface of the earth

* * * * *

AWP CA E5 Marysville, CA [Revised]
Marysville Yuba County Airport, CA

(Lat. 39°05′52′′N, long. 121°34′11′′W)
Marysville Beale AFB, CA

(Lat. 39°08′10′′N, long. 121°26′12′′W)
Marysville Beale AFB TACAN

(Lat. 39°08′05′′N, long. 121°26′26′′W)
Marysville VOR/DME

(Lat. 39°05′55′′N, long. 121°34′23′′W)
Mustang VORTAC

(Lat. 39°31′53′′N, long. 119°39′22′′W)
Lincoln Municipal Airport

(Lat. 38°54′33′′N, long. 121°21′05′′W)
That airspace extending upward from 700

feet above the surface within an 8.7-mile
radius of Beale AFB and 2 miles each side
of a 345° bearing from the Lincoln Municipal
Airport and within a 7-mile radius of Yuba
County Airport and within 7.8 miles west
and 4.3 miles east of the Beale AFB TACAN
342° radial extending from the Beale AFB
8.7-mile radius to 25 miles northwest of the
Beale AFB TACAN and within 7 miles west
and 4.3 miles east of the Marysville VOR
343° radial, extending from the Yuba County
7-mile radius to 10.4 miles northwest of the
Marysville VOR and within 7 miles
southwest and 4.3 miles northeast of the
Marysville VOR 153° radial extending from
the Yuba County 7-mile radius to 10.4 miles
southeast of the VOR. That airspace
extending upward from 1,200 feet above the
surface bounded on the east by a line
extending from lat. 40°00′00′′N, long.
120°30′04′′W; to lat. 39°30′00′′N, long.
120°30′04′′W; to lat. 39°30′00′′N, long.
120°19′04′′W; to lat. 39°07′00′′N, long.
120°19′04′′W, then counterclockwise via the
39.1-mile radius of the Mustang VORTAC to
lat. 39°00′00′′N; thence via lat. 39°00′00′′N, to
the west boundary of V–23; on the west by
the west boundary of V–23, on the northwest
by the Red Bluff, CA, Class E airspace area,
and on the north by lat. 40°00′00′′N. That
airspace extending upward from 8,500 feet
MSL bounded on the south by lat.
40°00′00′′N, on the west and northwest by
the Red Bluff, CA, and Maxwell, CA, Class
E airspace areas, on the north by lat.
40°45′00′′N, and on the east by a line
extending from lat. 40°45′00′′N, long.
121°39′04′′W; to lat. 40°23′00′′N, long.
121°39′04′′W; to lat. 40°23′00′′N, long.
121°25′04′′W; to lat. 40°00′00′′N, long.
121°25′04′′W. That airspace extending
upward from 10,500 feet MSL bounded on
the east by long. 120°19′04′′W; on the south
by a line extending from lat. 39°30′00′′N,
long. 120°19′04′′W; to lat. 39°30′00′′N., long.
120°30′04′′W; to lat. 40°00′00′′N, long.
120°30′04′′W; to lat. 40°00′00′′N, long.
121°25′04′′W; on the west by long.
121°25′04′′W, and on the north by lat.
40°45′00′′N. That airspace extending upward
from 12,500 feet MSL bounded on the east by
long. 121°25′04′′W; on the south by lat.
40°23′00′′N, on the west by long.

121°39′04′′W; and on the north by lat.
40°45′00′′N.

* * * * *
Issued in Los Angeles, CA, on December

27, 1994.
Richard R. Lien,
Manager, Air Traffic Division Western-Pacific
Region.
[FR Doc. 95–1139 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

14 CFR Part 71

[Airspace Docket No. 94–AEA–02]

Establishment of Class E5 Airspace;
Hazelton, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace in the vicinity of Hazelton,
PA, to contain aircraft operating under
instrument flight rules (IFR) to and from
the Hazelton Municipal Airport
utilizing existing IFR procedures to and
from the airport.
EFFECTIVE DATE: 0901 U.T.C., March 30,
1995.
FOR FURTHER INFORMATION CONTACT:
Frank Jordan, Designated Airspace
Specialist, System Management Branch,
AEA–530, F.A.A. Eastern Region,
Fitzgerald Federal Building #111, John
F. Kennedy International Airport,
Jamaica, New York 11430; telephone:
(718) 553–0857.

SUPPLEMENTARY INFORMATION:

History

On July 29, 1994, the FAA proposed
to amend part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to establish
Class E airspace at Hazelton Municipal
Airport, PA (59 FR 42535). The proposal
would establish that amount of
controlled airspace as deemed necessary
by the FAA to contain aircraft utilizing
existing IFR procedures to and from the
airport.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

Airspace Reclassification, in effect as
of September 16, 1993, has discontinued
the use of the term ‘‘Transition Area,’’
and Transition Area is now Class E
airspace. Except for editorial changes,
this amendment is the same as that
proposed in the notice. The coordinates
for this airspace docket are based on
North American Datum 83. Class E
airspace designations for airspace

extending upward from 700 feet above
the surface of the earth are published in
Paragraph 6005 of FAA Order 7400.9B,
Airspace Designations and Reporting
Points, dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule
This amendment to Part 71 of the

Federal Aviation Regulations establishes
Class E airspace at Hazelton, PA, to
contain aircraft utilizing existing IFR
procedures to and from the Hazelton
Municipal Airport, PA.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) is
not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959–
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§ 71.1 [Amended]
2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005—Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth
* * * * *
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AEA PA E5 Hazelton, PA [Added]

Hazelton Municipal Airport, PA
(Lat. 40°59′13′′N., long. 75°59′41′′W.)

HAWNS OM
(Lat. 40°58′49′′N., long. 75°53′14′′W.)
That airspace extending upward from 700

feet above the surface within a 6.4-mile
radius of the Hazelton Municipal Airport and
that airspace extending 5.3 miles north and
3.5 miles south along the Hazelton Municipal
Airport localizer east course extending from
the 6.4-mile radius area to 9.9 miles east of
the HAWNS OM.

* * * * *
Issued in Jamaica, New York, on January

13, 1995.
John S. Walker,
Manager, Air Traffic Division.
[FR Doc. 95–1138 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

14 CFR Part 71

[Airspace Docket No. 94–AEA–10]

Modification of Class D Airspace and
Establishment of Class E Airspace;
Various Locations, State of Virginia

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects errors
regarding current airport names and a
legal description which was
inadvertently omitted in the rule that
was published in the Federal Register
on September 8, 1994 (59 FR 46328),
Airspace Docket No. 94–AEA–10.

EFFECTIVE DATE: January 18, 1995.

FOR FURTHER INFORMATION CONTACT:
Frank Jordan, Designated Airspace
Specialist, System Management Branch,
AEA–530, F.A.A. Eastern Region,
Fitzgerald Federal Building # 111, John
F. Kennedy International Airport,
Jamaica, New York 11430; telephone:
(718) 553–0857.

SUPPLEMENTARY INFORMATION:

History

Federal Register Document 94–22090,
Airspace Docket No. 94–AEA–10,
published on September 8, 1994 (59 FR
46327), modified the descriptions of
Class D and Class E airspace at several
locations in the State of Virginia. Errors
were discovered in the names of the
airports used in the Class E airspace
legal descriptions for Manassas, VA, and
Lynchburg, VA. Additionally, the legal
descriptions for Class E airspace at
Newport News, VA, was inadvertently
omitted from the rule. This action
corrects that error.

Correction to Final Rule
Accordingly, pursuant to the

authority delegated to me, the Class E2
airspace descriptions for Lynchburg,
VA, Manassas, VA, and Newport News,
VA, as published in the Federal
Register on September 8, 1994 (59 FR
46328), (Federal Register Document 94–
22090; pages 46328 and 46329), are
corrected as follows:

§ 71.1 [Corrected]

* * * * *
Page 46328, Column 3, replace all

occurrences of ‘‘Lynchburg Municipal-
Preston Glenn Field Airport’’ with
‘‘Lynchburg Regional/Preston Glenn Field
Airport’’

Page 46328, Column 3, replace all
occurrences of ‘‘Manassas Municipal/Harry
P. Davis Airport’’ with ‘‘Manassas Regional/
Harry P. Davis Airport’’

Page 46329, Column 1, insert the following
after line number 8:

AEA VA E2 Newport News, VA [New]
Newport News/Williamsburg International

Airport, Newport News, VA
(Lat. 37°07′55′′N., long. 76°29′35′′W.)
Within a 4.3-mile radius of Newport News/

Williamsburg International Airport,
excluding the portion that coincides with the
Hampton Roads, VA, Class D airspace area.
This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *
Issued in Jamaica, New York, on January 3,

1995.
John S. Walker,
Manager, Air Traffic Division.
[FR Doc. 95–1136 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

14 CFR Part 71

[Airspace Docket No. 94–AEA–03]

Modification of Class D and Class E
Airspace; Morgantown, WV

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises controlled
airspace in the vicinity of Morgantown,
WV, due to the decommissioning of the
Bobtown, WV, non-directional
radiobeacon (NDB), a proposed
cancellation of an NDB or Global
Positioning System (GPS) standard
instrument approach procedure (SIAP),
and a review of air traffic control
procedures in the area. A minor change
is also being made in the legal
description of Class E airspace
described in the original notice due to
an incorrect radial being used.

EFFECTIVE DATE: 0901 U.T.C. March 30,
1995.
FOR FURTHER INFORMATION CONTACT:
Frank Jordan, Designated Airspace
Specialist, System Management Branch,
AEA–530, F.A.A. Eastern Region,
Fitzgerald Federal Building #111, John
F. Kennedy International Airport,
Jamaica, New York 11430; telephone:
(718) 553–0857.

SUPPLEMENTARY INFORMATION:

History

On August 16, 1994, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to revise Class D and Class E
airspace in the vicinity of Morgantown,
WV (59 FR 46205). The proposal would
revise that amount of controlled
airspace to reflect revised air traffic
control procedures in the area.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments on the proposal were
received.

Airspace Reclassification, in effect as
of September 16, 1993, has discontinued
the use of the terms ‘‘Control Zone and
Transition Area,’’ and Control Zones
and Transition Areas are now Class D
and Class E airspace respectively.
Except for editorial changes, this
amendment is the same as that proposed
in the notice. The coordinates for this
airspace docket are based on North
American Datum 83. Class D and Class
E airspace designations for Morgantown,
WV are published in Paragraphs 5000,
6002, and 6005 of FAA Order 7400.9B,
Airspace Designations and Reporting
Points, dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations revises
Class D and Class E airspace in the
vicinity of Morgantown, WV to reflect
airspace actually needed by the FAA to
contain existing air traffic control
procedures.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘‘major rule’’ under Executive
Order 12291; (2) is not a ‘‘significant
rule’’ under DOT Regulatory Policies
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and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959–
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§ 71.7 [Amended]
2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 5000—General
* * * * *

AEA WV D Morgantown, WV [Revised]
Morgantown Municipal—Walter L. Bill Hart

Field Airport, WV
(Lat. 39°38′34′′N., long. 79°54′59′′W.)
That airspace extending upward from the

surface to and including 3,700 feet MSL
within a 4-mile radius of Morgantown
Municipal—Walter L. Bill Hart Field Airport.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Paragraph 6002—Class E airspace areas
designated as a surface area for an airport

* * * * *

AEA WV E2 Morgantown, WV [Added]
Morgantown Municipal—Walter L. Bill Hart

Field Airport, WV
(Lat. 39°38′34′′N., long. 79°54′59′′W.)
Within a 4-mile radius of Morgantown

Municipal—Walter L. Bill Hart Field Airport.
This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Paragraph 6004—Class E airspace areas
extending upward from the surface
designated as an extension to a Class D
surface area

* * * * *

AEA WV E4 Morgantown, WV [Added]
Morgantown Municipal—Walter L. Bill Hart

Field Airport, WV
(Lat. 39°38′34′′N., long. 79°54′59′′W.)

Morgantown VORTAC
(Lat. 39°33′24′′N., long. 79°51′37′′W.)
That airspace extending upward from the

surface within 1 mile either side of the
Morgantown VORTAC 332°(T)337°(M) radial
extending from the 4-mile radius of
Morgantown Municipal—Walter L. Bill Hart
Field Airport to the Morgantown VORTAC.
This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Paragraph 6005—Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

AEA WV E5 Morgantown, WV [Revised]
Morgantown Municipal—Walter L. Bill Hart

Field Airport, WV
(Lat. 39°38′34′′N., long. 79°54′59′′W.)

Morgantown VORTAC
(Lat. 39°33′24′′N., long. 79°51′37′′W.)
That airspace extending upward from 700

feet above the surface within a 6.5-mile
radius of Morgantown Municipal—Walter L.
Bill Hart Field Airport and within 3 miles
each side of the Morgantown VORTAC
152°(T)157°(M) radial extending from the
6.5-mile radius to 8.8 miles southeast of the
VORTAC and within 3 miles west of the
Morgantown VORTAC 336°(T)341°(M) radial
clockwise to 3 miles east of Morgantown
Municipal—Walter L. Bill Hart Field Airport
north localizer course extending from the 6.5-
mile radius to 15.1 miles north of the airport.

* * * * *
Issued in Jamaica, New York, on January 3,

1995.
John S. Walker,
Manager, Air Traffic Division.
[FR Doc. 95–1137 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

14 CFR Part 71

[Airspace Docket No. 94–AEA–07]

Establishment of Class E Airspace;
Trenton, NJ

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the rule that was published in the
Federal Register on September 7, 1994
(59 FR 46168), Airspace Docket No. 94–
AEA–07, by removing obsolete language

which was inadvertently included in
the notice.
EFFECTIVE DATE: January 18, 1995.
FOR FURTHER INFORMATION CONTACT:
Frank Jordan, Designated Airspace
Specialist, System Management Branch,
AEA–530, F.A.A. Eastern Region,
Fitzgerald Federal Building #111, John
F. Kennedy International Airport,
Jamaica, New York 11430; telephone:
(718) 553–0857.

SUPPLEMENTARY INFORMATION:

History

Federal Register Document 94–21981,
Airspace Docket No. 94–AEA–07,
published on September 7, 1994 (59 FR
46168), established a new description of
Class E airspace in the vicinity of
Trenton, NJ. An error was discovered in
the legal description which included
obsolete language which is no longer
needed. This action corrects that error.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the legal
description for Class E airspace at
Trenton, NJ, as published in the Federal
Register on September 7, 1994 (59 FR
46168), (Federal Register Document 94–
21981; page 46169, column 1), is
corrected as follows:

§ 71.1 [Corrected]

* * * * *
By removing lines 11 through 23 in their

entirety and replace with the following:
‘‘Within a 4.1-mile radius of Mercer

County Airport and within 2.2 miles
northwest of the Yardley VORTAC 064°
radial and within 1.8 miles southeast of the
Yardley VORTAC 070° radial extending from
the 4.1-mile radius to the VORTAC. This
Class E airspace is effective during specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be published continuously in
the Airport/Facility Directory.

* * * * *
Issued in Jamaica, New York, on January 3,

1995.
John S. Walker,
Manager, Air Traffic Division.
[FR Doc. 95–1141 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

14 CFR Part 71

[Airspace Docket No. 93–AEA–03]

Modification of Class E Airspace;
Rochester, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.



3538 Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Rules and Regulations

SUMMARY: This action amends existing
Class E Airspace in the vicinity of
Rochester, NY, to provide additional
controlled airspace to increase the
effective utilization of airspace by air
traffic control in this vicinity.
EFFECTIVE DATE: 0901 U.T.C.; March 30,
1995.
FOR FURTHER INFORMATION CONTACT:
Frank Jordan, Designated Airspace
Specialist, System Management Branch
AEA–530, F.A.A. Eastern Region,
Fitzgerald Federal Building #111, John
F. Kennedy International Airport,
Jamaica, New York 11430; telephone:
(718) 553–0857.

SUPPLEMENTARY INFORMATION:

History

On July 30, 1993, the FAA proposed
to amend part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to revise
the Class E Airspace (formerly
Transition Area) in the vicinity of
Rochester, NY (58 FR 43576). The
proposal would increase that amount of
controlled airspace needed by the FAA
for aircraft operating under instrument
flight rules.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

Airspace Reclassification, in effect as
of September 16, 1993, has discontinued
the use of the term ‘‘Transition Area,’’
and airspace extending upward from
700 feet or more above the surface of the
earth is now Class E airspace. Except for
editorial changes, this amendment is the
same as that proposed in the notice. The
coordinates for this airspace docket are
based on North American Datum 83.
Class E airspace designations for
airspace extending upward from 700
feet or more above the surface of the
earth are published in Paragraph 6005 of
FAA Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations modifies
Class E airspace in the vicinity of
Rochester, NY, to provide additional
controlled airspace deemed necessary
by the FAA for aircraft operating under
instrument flight rules.

The FAA has determined that this
regulation only involves an established

body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959–
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§ 71.1 [Amended]
2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005—Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

AEA NY E5 Rochester, NY [Revised]

Greater Rochester International Airport, NY
(Lat. 43°07′08′′ N., long. 77°40′21′′ W.)

BREIT NDB
(Lat. 43°07′35′′ N., long. 77°33′14′′ W.)

Rochester VORTAC
(Lat 43°07′15′′ N., long. 77°40′25′′ W.)

Geneseo VORTAC
(Lat. 42°50′04′′ N., long. 77°43′58′′ W.)
That airspace extending upward from 700

feet above the surface within a 7-mile radius
of the Greater Rochester International Airport
and within 3 miles each side of the Rochester
localizer east course extending from the 7-
mile radius to 10 miles east of the BREIT
NDB and within 4 miles each side of the 135°
bearing from the BREIT NDB extending from
the 7-mile radius to 11.3 miles southeast of
the NDB and within 3.5 miles each side of
the Rochester VORTAC 214° radial extending

from the 7-mile radius to 9.2 miles southwest
of the VORTAC and that airspace within a
20.5-mile radius of the Rochester VORTAC
beginning clockwise from the Rochester
VORTAC 189°(T) 198°(M) and Geneseo
VORTAC 195°(T) 204°(M) radials, extending
clockwise along the 20.5-mile radius to the
Rochester VORTAC 279°(T) 288°(M) radial.

* * * * *
Issued in Jamaica, New York, on December

29, 1994.
John S. Walker,
Manager, Air Traffic Division.
[FR Doc. 95–1140 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[WI33–01–5764a; FRL–5135–2]

Approval and Promulgation of
Implementation Plan for Wisconsin

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Direct final rule.

SUMMARY: USEPA approves the State
implementation plan (SIP) revisions
submitted by the State of Wisconsin for
the purpose of meeting requirements of
the Clean Air Act (ACT) with regard to
new source review in areas that have
not attained the national ambient air
quality standards (NAAQS). The
implementation plan revisions were
submitted by the State to satisfy certain
Federal requirements for an approvable
nonattainment new source review SIP
for Wisconsin.

This action also approves Wisconsin’s
Operating Permits rule as satisfying the
requirements given in the Federal
Register of June 28, 1989, for
establishing federally enforceable State
operating permits (FESOP). USEPA is
approving Wisconsin’s operating
permits program for the purpose of
creating federally enforceable
limitations on the potential to emit of
certain pollutants, including those
regulated under sections 110, 111, and
112 of the Clean Air Act.
DATES: This action will be effective
February 17, 1995, unless adverse or
critical comments are received by
February 17, 1995. If the effective date
is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Comments can be mailed to
Carlton Nash, Chief, Regulation
Development Section, Air Toxics and
Radiation Branch, United States
Environmental Protection Agency, 77
West Jackson Boulevard (AT–18J),
Chicago, Illinois 60604.
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Copies of the State’s submittal and
USEPA’s technical support documents
are available for inspection during
normal business hours at the following
locations:

United States Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard (AT–18J), Chicago, Illinois
60604; and

Wisconsin Department of Natural
Resources, 101 South Webster Street,
P.O. Box 7921, Madison, Wisconsin
53707.

A copy of this SIP revision is also
available at the following location:

Office of Air and Radiation, Docket
and Information Center (Air Docket
6102), room M1500, USEPA, 401 M
Street, SW., Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT:
Constantine Blathras, USEPA (AT–18J),
77 West Jackson Boulevard, Chicago,
Illinois 60604, (312) 886–0671.

SUPPLEMENTARY INFORMATION:

I. Background
The air quality planning requirements

for nonattainment new source review
are set out in part D of subchapter I of
the ACT. USEPA issued a ‘‘General
Preamble’’ describing USEPA’s
preliminary views on how USEPA
intends to review SIPs and SIP revisions
submitted under part D, including those
State submittals containing
nonattainment area new source review
(NSR) SIP requirements (see 57 FR
13498 (April 16, 1992) and 57 FR 18070
(April 28, 1992)). Because USEPA is
describing its interpretations here only
in broad terms, the reader should refer
to the General Preamble for a more
detailed discussion of the
interpretations of part D advanced in
this action and the supporting rationale.

II. The Wisconsin New Source Review
Rules

Section 110(k) of the ACT sets out
provisions governing USEPA’s review of
SIP submittals (see 57 FR 13565–13566).

A. Analysis of State Submission

1. Submittal Information

Wisconsin’s initial NSR plan in
response to the 1990 Amendments to
the ACT was submitted to USEPA on
November 15, 1992 as a proposed
revision to the SIP. This submittal
consisted of a set of statutory changes,
and a temporary rule which was in
effect for 180 days from November 15,
1992 and a draft of a permanent rule.
The State of Wisconsin held a public
hearing on December 1, 1992 to
entertain public comment on this
submittal. On January 15, 1993,

Wisconsin submitted materials related
to the public comments it received. On
July 28, 1993, Wisconsin submitted its
permanent NSR rule, Natural Resources
(NR) 408, Wisconsin Administrative
Code, Nonattainment Area Major Source
Permits superseding the temporary rule
previously submitted. On January 14,
1994, Wisconsin submitted changes and
revisions to NR 400, Air Pollution
Control Definitions, NR 406,
Construction Permits, and NR 490,
Procedures for Noncontested Case
Public Hearings. USEPA is approving
statutory changes as well as NR 400,
406, 408, and 490. These are discussed
further as follows and in the technical
support documents for this SIP revision.

USEPA reviewed the November 15,
1992 and July 28, 1993 SIP revision
submittals to determine completeness,
in accordance with the completeness
criteria set out at 40 CFR part 51,
appendix V (1991), as amended by 57
FR 42216 (August 26, 1991). These
submittals were found to be complete
on August 31, 1993, and USEPA
forwarded a letter dated August 31,
1993 to the Wisconsin Department of
Natural Resources (WDNR) Bureau of
Air Management Director indicating the
completeness of the submittals and the
next steps to be taken in the review
process.

2. General Nonattainment NSR
Requirements

The statutory requirements for
nonattainment new source review SIPs
and permitting are found at sections 172
and 173. A listing of these provisions
and how Wisconsin’s rules meet them
follows.

a. Provisions to assure that new
source growth does not interfere with
reasonable further progress (RFP) for the
area and that calculation of emissions
offsets are based on the same emissions
baseline used in the demonstration of
RFP. Wisconsin has met this
requirement in NR 408.05 and NR
408.06(f).

b. Provisions according to section
173(c)(1) to allow offsets to be obtained
in another nonattainment area if: the
area in which the offsets are obtained
has an equal or higher nonattainment
classification; and emissions from the
nonattainment area in which the offsets
are obtained contribute to a NAAQS
violation in the area in which the source
would construct. Wisconsin has met
this requirement in NR 408.06(2).

c. Provisions to assure, pursuant to
section 173(c)(1), that any emissions
offsets obtained in conjunction with the
issuance of a permit to a new or
modified source are in effect and
enforceable by the time the new or

modified source is to commence
operation. Wisconsin has met this
requirement in NR 408.06(g).

d. Provisions to assure that emissions
increases from new or modified major
stationary sources are offset by
reductions in actual emissions as
required by section 173(c)(1). Wisconsin
has met this requirement in NR
408.06(3).

e. Provisions, pursuant to section
173(c)(2), to prevent emissions
reductions otherwise required by the
ACT from being credited for purposes of
satisfying the part D offset requirements.
Wisconsin has met this requirement in
NR 408.06(1)(g) NR 408.06(9).

f. Provisions reflecting changes in
growth allowances, pursuant to sections
172(c)(4), 173(a)(1)(B) and 173(b);
specifically, the elimination of existing
growth allowances in any
nonattainment area that received a
notice prior or subsequent to the
Amendments that the SIP was
substantially inadequate; and the
restrictions of growth allowances to
only those portions of nonattainment
areas formally targeted as special zones
for economic growth. Wisconsin does
not have any growth allowances.

g. Provisions, pursuant to section
173(a)(5), that, as a prerequisite to
issuing any part D permit, require an
analysis of alternative sites, sizes,
production processes, and
environmental control techniques for
proposed sources that demonstrates that
the benefits of the proposed source
significantly outweigh the
environmental and social costs imposed
as a result of its location, construction,
or modification. Wisconsin has met this
requirement in NR 408.08(2).

h. Provisions for supplying control
technology information from
nonattainment new source review
permits to USEPA for inclusion in the
Reasonably Available Control
Technology (RACT)/Best Available
Control Technology (BACT)/Lowest
Achievable Emission Rate (LAER)
clearinghouse, pursuant to section
173(d). WDNR has met this requirement
in NR 408.04(7) and has committed to
report determinations to the RACT/
BACT/LAER clearinghouse in the
annual WDNR Air Management Program
Workplan.

i. Provisions pursuant to section
173(e) that allow any existing or
modified source that tests rocket
engines or motors to use alternative or
innovative means to offset emissions
increases from firing and related
cleaning, if the four conditions set forth
therein are met. Wisconsin has no such
sources or activities in the State.
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j. Provisions, pursuant to section 819,
Public Law 101–549 (note to 42 U.S.C.
7511) that effectively exempt activities
related to stripper wells from the new
NSR requirements of new Subparts 2, 3,
and 4 for particulate matter (PM), ozone,
or carbon monoxide (CO) nonattainment
areas classified as serious or less, and
having a population of less than
350,000. No exclusion is provided for
PM, ozone, or CO serious nonattainment
areas having a population of 350,000 or
more, or in severe and extreme ozone
nonattainment areas. The general NSR
provisions of sections 172 and 173 of
part D still apply. There are no stripper
well activities in Wisconsin.

k. Provisions, pursuant to section 328,
to assure that sources located on the
outer continental shelf (OCS) are subject
to the same requirements as would be
applicable if the source were located in
the corresponding onshore area.
Wisconsin is not located on the OCS.

l. A definition of ‘‘stationary source’’
reflecting Congressional intent, as set
forth in section 302(z), that certain
internal combustion engines subject to
control under State programs, but
excluding the newly defined category of
‘‘nonroad engines’’. Wisconsin has met
this requirement in NR 400.02(96) and
section 144.30(23), 91–92 Wisconsin
Statutes.

m. Exemptions from nonattainment
new source review provisions, pursuant
to section 415(b)(2), for installation,
operation, cessation, or removal of a
temporary clean coal technology
demonstration project. Such projects
must still comply with any applicable
SIP and all other requirements for the
attainment and maintenance of NAAQS.
Wisconsin has met this requirement in
NR 408.02(20)(e)(9).

n. Provisions, pursuant to section
173(a)(3), to assure that owners or
operators of each proposed new or
modified major stationary source
demonstrate that all other major
stationary sources under the same
ownership in the State are in
compliance, or on a schedule for
compliance, with the Clean Air Act.
Wisconsin has met this requirement in
NR 408.08(1).

3. Ozone Nonattainment NSR
Requirements

According to section 172(c)(5), SIPs
must require permits for the
construction and operation of new or
modified major stationary sources. The
statutory permit requirements for ozone
nonattainment areas are generally
contained in revised section 173, and in
subpart 2 of part D. These are the
minimum requirements that States must
include in an approvable

implementation plan. For all
classifications of ozone nonattainment
areas and for ozone transport regions,
States must adopt the appropriate major
source thresholds and offset ratios, and
must adopt provisions to ensure that
any new or modified major stationary
source of nitrogen oxides (NOX) satisfies
the requirements applicable to any
major source of volatile organic
compounds (VOC), unless a special NOX

exemption is granted by the
Administrator under the provision of
section 182(f). For serious and severe
ozone nonattainment areas, State plans
must implement section 182(c)(6) and
may implement sections 182(c) (7) and
(8) with regard to modifications.

Wisconsin has established major
source thresholds, and offset ratios, and
has included provisions for VOC and
NOX major stationary sources as
follows:

Area
classi-
fication

Major
source

threshold

Offset
ratio

NOX pro-
visions

Marginal 100 tons
per year.

1.1 to 1 . Included.

Moderate 100 tons
per year.

1.15 to 1 Included.

Serious .. 50 tons
per year.

1.2 to 1 . Included.

Severe .. 25 tons
per year.

1.3 to 1 . Included.

Extreme 1 10 tons
per year.

1.5 to 1 . Included.

1 Wisconsin does not have an extreme
ozone nonattainment area.

In addition, Wisconsin’s plan
submittal reflects appropriate
modification provisions under in
sections 182(c), (d), and (e), for serious
and severe areas. NR 408.02(2)(c) sets
the major modification threshold level
(‘‘de minimis level’’) in serious and
severe areas at 25 tons per year (tpy)
where the creditable emissions
increases and decreases from the
proposed modification is aggregated
with all other net emissions increases
from the source over a 5 consecutive
calendar year period prior to, and
including, the year of modification.

NR 408.03(6) and NR 408.04(6)
provide that in serious and severe areas,
major modifications to existing sources
that have a potential to emit of less than
100 tpy shall substitute best available
control technology for lowest achievable
emission rate (LAER) and may avoid
major source status by internally
offsetting the emissions increase by a
ratio of 1.3 to 1.

NR 408.04(5) provides the major
modifications to existing sources that
have a potential to emit of greater than
100 tpy may avoid LAER requirements

by internally offsetting the emissions
increase by a ratio of 1.3 to 1.

4. Carbon Monoxide Nonattainment
NSR Requirements

The statutory permit requirements for
CO nonattainment areas are generally
contained in section 173, and in subpart
3 of part D. These are the minimum
requirements that States must include in
an approvable implementation plan.
States must adopt the appropriate major
source threshold and offset ratio.

Wisconsin has established a major
source threshold of 100 tpy in NR
408.02(21)(a) for moderate CO
nonattainment areas, a modification
significance level of 100 tpy in NR
408.02(32)(a)1, and an offset ratio of 1
to 1 in NR 408.06(3).

5. PM Nonattainment NSR
Requirements

The statutory permit requirements for
PM nonattainment areas are generally
contained in revised section 173, and in
subpart 4 of part D. These are the
minimum requirements that States must
include in an approvable
implementation plan. States must adopt
the appropriate major source threshold,
offset ratio, significance level for
modifications, and provisions for PM
precursors (such as SO2, NOX, and
VOC).

Wisconsin has established major
source thresholds in NR 408.02(21)(a),
offset ratios in NR 408.06(3),
modification significance levels in NR
408.02(32)(a)5, and PM precursor
provisions in NR 408.02(21)(a & d), NR
408.02(32)(g & h), and NR 408.03(4) as
follows:

Area
classi-
fication

Major
source
thresh-

old

Offset
ratio

Sig-
nifi-

cance
level

Pre-
cursor
provi-
sions

Mod-
erate.

100 tpy 1 to 1 15 tpy yes

Serious 2 70 tpy .. 1 to 1 10 tpy yes

2 Wisconsin does not have a serious PM
nonattainment area.

6. Sulfur Dioxide Nonattainment NSR
Requirements

The statutory permit requirements for
SO2 nonattainment areas are generally
contained in section 173, and in subpart
5 of part D. These are the minimum
requirements that States must include in
an approvable implementation plan. For
SO2 nonattainment areas, States must
adopt the appropriate major source
threshold, offset ratio, and significance
level for modifications.

Wisconsin has established a major
source threshold of 100 tpy in NR
408.02(21)(a), an offset ratio of 1 to 1 in
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NR 408.06(3), and a modification
significance level of 40 tpy in NR
408.02(32)(a)3.

7. Lead Nonattainment NSR
Requirements

The statutory permit requirements for
lead nonattainment areas are generally
contained in section 173, and in Subpart
5 of part D. These are the minimum
requirements that States must include in
an approvable implementation plan. For
lead nonattainment areas, States must
adopt the appropriate major source
threshold, offset ratio, and significance
level for modifications.

Wisconsin has established a major
source threshold of 100 tpy NR in
408.02(21)(a), an offset ratio of 1 to 1 in
NR 408.06(3), and a modification
significance level of 0.6 tpy in NR
408.02(32)(a)6.

After consideration of the material
submitted by the State of Wisconsin,
USEPA has determined that the
Wisconsin New Source Review rules
revision satisfy the requirements for
nonattainment new source review SIPs
and permitting.

III. The Wisconsin Operating Permit
Program

For many years, Wisconsin has been
issuing permits for major new sources
and for major modifications of existing
sources. Throughout this time,
Wisconsin has also been issuing permits
establishing limitations on the potential
to emit from new sources so as to avoid
major source permitting requirements.
This latter type of permitting has been
the subject of various guidance from the
USEPA, including the memoranda
entitled ‘‘Guidance on Limiting
Potential to Emit in New Source
Permitting’’ dated June 13, 1989,
‘‘Limitation of Potential to Emit with
Respect to Title V Applicability
Thresholds’’ dated September 18, 1992,
and ‘‘Approaches to Creating Federally-
Enforceable Emissions Limits’’ dated
November 3, 1993.

The advent of operating permits
pursuant to Title V of the ACT
Amendments of 1990 has created
interest in mechanisms for limiting
sources’ potential to emit, thereby
allowing the sources to avoid being
defined as ‘‘major’’ with respect to the
Federal operating permits programs. A
key mechanism for such limitations is
the use of FESOPs. USEPA has issued
guidance on FESOPs in the Federal
Register of June 28, 1989 (54 FR 27274).
Since operating permits are issued
pursuant to a program approved by
USEPA, these permits will also be
enforceable by citizens pursuant to
section 304 of the ACT.

On January 14, 1994, WDNR
submitted the regulations, statutory
changes, and administrative framework
for the Operation Permits rule, NR 407,
as a revision to its permit SIP. This SIP
revision submittal is needed in order to
make conditions in construction and
operating permits federally enforceable
and to create synthetic minor sources.
USEPA is approving this program as
meeting the five criteria articulated in
the June 28, 1989 Federal Register
notice for State operating permit
programs to establish federally
enforceable limits on potential to emit.

First Criterion
‘‘The state operating permit program

(i.e., the regulations or other
administrative framework describing
how such permits are issued) is
submitted and approved by USEPA into
the SIP.’’

On January 14, 1994, WDNR
submitted the regulations and
administrative framework for the
Operation Permits rule, NR 407, as a
revision to its permit SIP. USEPA’s
approval of this section provides legal
support for the operating permit
program and satisfies the first criterion.

Second Criterion
‘‘The SIP imposes a legal obligation

that operating permit holders adhere to
the terms and limitations of such
permits (or subsequent revisions of the
permit made in accordance with the
approved operating permit program)
and provides that permits which do not
conform to the operating permit
program requirements and the
requirements of USEPA’s underlying
regulations may be deemed not
‘federally enforceable’ by USEPA.’’

NR 407.09(1)(f)1 states that, ‘‘Any
noncompliance with the operation
permit constitutes a violation of the
statutes and is grounds for enforcement
action; for permit suspension,
revocation or revision; or, if applicable
under § 144.3925(6) Wisconsin Statues,
for denial of a permit renewal
application.’’ This satisfies the initial
part of the second approval criterion in
that the operating permit holder is
considered in violation of the code if the
holder does not abide by the permit
conditions.

The latter part of the second approval
criterion requires that the SIP have
provisions which allow USEPA to deem
a permit not ‘‘federally enforceable’’
under certain conditions. NR
400.02(39m) defines ‘‘federally
enforceable’’ as ‘‘all limitations and
conditions which are enforceable by the
Administrator of the U.S.
Environmental Protection Agency,

* * * and requirements in operating
permits issued pursuant to NR 407 and
title V of the Federal clean air act which
are designated as federally enforceable.’’
Under NR 407.09(3), all terms and
conditions in an operation permit,
including any provisions designed to
limit a stationary sources potential to
emit, are enforceable by the
Administrator under section 113(a) of
the ACT. In approving the State
operating permit, USEPA is determining
that Wisconsin’s program allows USEPA
to deem an operating permit not
‘‘federally enforceable’’ for purposes of
limiting potential to emit and to offset
creditability. Such a determination will
(1) be done according to appropriate
procedures, and (2) be based upon the
permit, permit approval procedures or
permit requirements which do not
conform with the operating permit
program requirements and the
requirements of USEPA’s underlying
regulations. Based on this interpretation
of Wisconsin’s program, USEPA finds
that the second criterion for approving
an operating permit program has been
met by the State.

Third Criterion
‘‘The State operating permit program

requires that all emissions, limitations,
controls and other requirements
imposed by such permits, will be at
least as stringent as any other applicable
limitation or requirement contained in
the SIP or enforceable under the SIP,
and that the program may not issue
permits that waive, or make less
stringent, any limitation or requirement
contained in or issued pursuant to the
SIP, or that are otherwise ‘federally
enforceable’ (e.g., standards established
under sections 111 and 112 of the Act).’’

Under NR 407.09(3)(b), the
department shall specifically designate
as not federally enforceable under the
Act any terms and conditions included
in the permit that are not required under
the Act, under the Act’s applicable
requirements or under the SIP. This
provision requires that State permits
comply with the provisions of the ACT
and Federal regulations adopted
pursuant to the ACT. Based on these
provisions, USEPA has determined that
the State authority to grant permits is
properly restrained by the terms of the
SIP, as required by the third criterion.

Fourth Criterion
‘‘The limitations, controls, and

requirements in the operating permits
are permanent, quantifiable and
otherwise enforceable as a practical
matter.’’

USEPA has reviewed the Wisconsin
operating permit program and is
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3 The USEPA intends to issue guidance
addressing the technical aspects of how these
criteria pollutant limits may be recognized for
purposes of limiting a source’s potential to emit of
HAP to below section 112 major source levels.

satisfied that it requires the State to
issue permits which meet the
requirements of this provision. While
the permits do expire, the conditions
they impose must be complied with
during the entire term of the permit as
well as during the transition to a
renewal permit. NR 407.04(2) states that
no permittee may continue operation of
a source after the operation permit
expires, unless the permittee submits a
timely and complete application for
renewal of the permit. Subsequently, NR
407.09(1)(f)1 requires the permittee to
comply with all conditions of the permit
provisions. The operating permit
program provisions meet the fourth
criterion for permit program approval.

Fifth Criterion
‘‘The permits are issued subject to

public participation.’’ This means that
the State agrees, as a part of its program,
to provide USEPA and the public with
timely notice of the proposed issuance
of such permits, and to provide USEPA,
on a timely basis, with a copy of each
proposed (or draft) and final permit
intended to be federally enforceable.

Wisconsin’s rules governing public
participation in the air permit program
for major sources in nonattainment
areas are found in NR 407.07 and
section 144.3925 of the 91–92
Wisconsin Statutes. These rules provide
for public notification prior to permit
issuance and an opportunity for public
comment. The pubic comment
procedure and commitments to follow
them in issuing operating permits,
which were submitted by the WDNR,
are approvable as meeting the fifth
criterion.

Wisconsin’s operating permit
regulation not only applies to criteria
pollutants, but also to other air
contaminants. Some of these are or will
be regulated by sections 111 and 112 of
the ACT. Thus, USEPA is also
approving under section 112(l) of the
ACT Wisconsin’s State operating
permits program for the purposes of
creating federally enforceable
limitations on the potential to emit
Hazardous Air Pollutants (HAPs)
regulated under section 112 of the ACT.

The June 28, 1989 document provided
that USEPA would approve a State
operating permit program into a SIP for
the purpose of establishing federally
enforceable limits on a source’s
potential to emit if the program met five
specific requirements. This action,
because it was written prior to the 1990
amendments to section 112, mainly
addressed SIP programs to control
criteria pollutants. Federally enforceable
limits on criteria pollutants (i.e., VOCs
or PM) may have the incidental effect of

limiting certain HAPs listed pursuant to
section 112(b). This situation would
occur when a pollutant classified as a
HAP is also classified as a criteria
pollutant.3

USEPA has determined that the five
approval criteria for approving FESOP
programs into the SIP, as specified in
the June 28, 1989 Federal Register
document and discussed above, are also
appropriate for evaluating and
approving the programs under Section
112(l). The June 28, 1989 document did
not address HAPs because it was written
prior to the 1990 amendments to section
112 and not because it established
requirements unique to criteria
pollutants. Hence, the five criteria are
applicable to FESOP approvals under
section 112(l).

In addition to meeting the criteria in
the June 28, 1989 document, a FESOP
program must meet the statutory criteria
for approval under section 112(l)(5).
section 112(l) allows USEPA to approve
a program only if it (1) contains
adequate authority to assure compliance
with any Section 112 standards or
requirements, (2) provides for adequate
resources, (3) provides for an
expeditious schedule for assuring
compliance with section 112
requirements, and (4) is otherwise likely
to satisfy the objectives of the Act.

USEPA plans to codify the approval
criteria for programs limiting potential
to emit HAPs in subpart E of part 63, the
regulations promulgated to implement
section 112(l) of the Act. USEPA
currently anticipates that these criteria,
as they apply to FESOP programs, will
mirror those set forth in the June 28,
1989 document, with the addition that
the State’s authority must extend to
HAPs in addition to pollutants such as
VOCs and PM. USEPA currently
anticipates that FESOP programs that
are approved pursuant to section 112(l)
prior to the subpart E revisions will
have had to meet these criteria, and
hence, will not be subject to any further
approval action.

Regarding the statutory criteria under
section 112(l), USEPA believes that
Wisconsin’s FESOP program contains
authority to assure compliance with
section 112 requirements because the
third criterion of the June 28, 1989
document is met, since the program
does not provide for waiving any
section 112 requirement. Sources would
still be required to meet section 112
requirements applicable to nonmajor
sources. Regarding adequate resources,

Wisconsin has included in its request
for approval under section 112(l) a
commitment to provide adequate
resources to implement and enforce the
program. Fees will be collected from
FESOP sources through both the Title V
and FESOP process. Sources applying
through the FESOP program will be
charged a fee based upon actual
emissions. Because the processing of a
FESOP permit consumes considerably
less resources than the processing of a
Title V permit, the State believes that
sufficient resources will be available to
administer FESOP permits for those
who request and qualify. USEPA
believes this mechanism will be
sufficient to provide for adequate
resources to implement this program,
and will monitor the State’s
implementation of the program to assure
that adequate resources continue to be
available.

Wisconsin’s FESOP program also
meets the requirement for an
expeditious schedule for assuring
compliance. A source seeking a
voluntary limit on potential to emit is
probably doing so to avoid a Federal
requirement applicable on a particular
date. Nothing in this program would
allow a source to avoid or delay
compliance with the Federal
requirement if it fails to obtain the
appropriate federally enforceable limit
by the relevant deadline. Finally,
Wisconsin’s FESOP program is
consistent with the objectives of the
section 112 program since its purpose is
to enable sources to obtain federally
enforceable limits on potential to emit
to avoid major source classification
under section 112. USEPA believes this
purpose is consistent with the overall
intent of section 112.

After consideration of the material
submitted by the State of Wisconsin,
USEPA has determined that the
Wisconsin Operating Permit Program
satisfies the five criteria needed to
establish federal enforceability of State
operating permits, published in the
Federal Register on June 28, 1989 (54
FR 27274), and the four additional
criteria of section 112(l) of the ACT.
USEPA approves the incorporation of
this program into the SIP for the
proposes of issuing federally
enforceable operating permits.
Therefore, emissions limitations and
other provisions contained in operating
permits issued by the State in
accordance with the applicable
Wisconsin SIP provisions, approved
herewith, shall be federally enforceable
by USEPA, and by any person in the
same manner as other requirements of
the SIP.
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IV. This Action

USEPA approves the plan revisions
submitted on November 15, 1992,
January 15, 1993, July 28, 1993 and
January 14, 1994, to implement the new
source review provisions of part D and
Operating Permits program. Each of the
program elements mentioned above
were properly addressed. This rule will
become effective on February 17, 1995.
However, if we receive notice by
February 17, 1995, that someone wishes
to submit adverse comments, then
USEPA will publish: (1) A document
that withdraws the action, and (2) a
document that begins a new rulemaking
by proposing the action and establishing
a comment period. USEPA is publishing
this action without prior proposal
because the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register, USEPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective February 17,
1995, unless, within 30 days of its
publication, adverse or critical
comments are received.

If USEPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent action that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule.
USEPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective February 17, 1995.

This action has been classified as a
Table 2 Action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214–2225).
The OMB has exempted this action from
review under Executive Order 12866.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. USEPA
shall consider each request for revision
to the SIP in light of specific technical,
economic, and environmental factors
and in relation to relevant statutory and
regulatory requirements.

Under Executive Order 12866, 58 FR
51735 (October 4, 1993), USEPA must
determine whether the regulatory action
is ‘‘significant’’ and therefore subject to
OMB review and the requirements of
the Executive Order. The Order defines

‘‘significant regulatory action’’ as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, of
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

OMB has exempted this regulatory
action from E.O. 12866 review.

V. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternately, USEPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D, of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, I
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The ACT
forbids USEPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. USEPA, 427 U.S.
246, 256–66 (1976).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compounds.

Dated: December 16, 1994.
Valdas V. Adamkus,
Regional Administrator.

For the reasons set out in the
preamble, part 52, chapter 1, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401–7671q.

Subpart YY—Wisconsin

2. Section 52.2570 is amended by
adding paragraphs (c) (75) and (76) to
read as follows:

§ 52.2570 Identification of plan.

* * * * *
(c) * * *
(75) On November 15, 1992, January

15, 1993, July 28, 1993, and January 14,
1994 the State of Wisconsin submitted
emergency and permanent rules for
issuance of New Source Review permits
for new and modified air pollution
sources in nonattainment areas, as
required by section 182(a)(2)(c) of the
Clean Air Act. The emergency rules
have now been superseded by the
permanent rules to clarify and specify
the NSR requirements that sources must
meet under the Clean Air Act. Also
submitted were portions of 1991
Wisconsin Act 302.

(i) Incorporation by reference.
(A) NR 400—Wisconsin

Administrative Code, Air Pollution
Control, Effective date January 1, 1994.

(B) NR 406—Wisconsin
Administrative Code, Construction
Permits, Effective date January 1, 1994.

(C) NR 408—Wisconsin
Administrative Code, Nonattainment
Area Major Source Permits, Effective
date June 1, 1993.

(D) NR 490—Wisconsin
Administrative Code, Procedures for
Noncontested Case Public Hearings,
Effective date January 1, 1994.

(E) Section 144.30—91–92 Wisconsin
Statutes. Effective date May 14, 1992.

(F) Section 144.391—91–92
Wisconsin Statutes. Effective date May
14, 1992.

(G) Section 144.392—Construction
permit application and review, 91–92
Wisconsin Statutes. Effective date May
14, 1992.

(H) Section 144.393—91–92
Wisconsin Statutes. Effective date May
14, 1992.

(i) Section 144.394—Permit
conditions, 91–92 Wisconsin Statutes.
Effective date May 14, 1992.
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(ii) Additional material.
(A) Wisconsin’s Emergency NSR

regulations. Effective date November 15,
1992.

(B) On December 12, 1994, Donald
Theiler, Director, Bureau of Air
Management, WDNR sent a letter to
USEPA clarifying Wisconsin’s
interpretation of ‘‘any period of 5
consecutive years.’’ Wisconsin
interprets the term as referring to the
five-year period including the calendar
year in which the increase from the
particular change will occur and the
four immediately preceding years.

(76) On January 14, 1994, the State of
Wisconsin submitted its rules for an
Operating Permits program intended to
satisfy federal requirements for issuing
federally enforceable operating permits.

(i) Incorporation by reference.
(A) NR 407—Wisconsin

Administrative Code, Operating
Permits, Effective date January 1, 1994.
* * * * *
[FR Doc. 95–1085 Filed 1–17–95; 8:45 am]
BILLING CODE 6560–50–P

40 CFR Part 52

[MN20–2–6751a; FRL–5135–7]

Approval and Promulgation of
Implementation Plans; Minnesota

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: In this action, the United
States Environmental Protection Agency
(USEPA) is granting direct final
approval of proposed revisions to
Minnesota State Implementation Plan
(SIP) for sulfur dioxide (SO2) for the St.
Paul Park area of Air Quality Control
Region 131. The revisions were
contained in a formal submittal dated
December 11, 1992, and a formal
amendment submitted on September 30,
1994. USEPA’s action is based upon a
revision request which was submitted
by the State to satisfy the requirements
of the Clean Air Act.
DATES: This action will be effective
March 20, 1995, unless notice is
received by February 17, 1995, that
someone wishes to submit adverse or
critical comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.
ADDRESSES: Written comments should
be addressed to: William L. MacDowell,
Chief, Regulation Development Section,
Air Enforcement Branch (AE–17J),
United States Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the SIP revision request and
USEPA’s analysis are available for
public inspection during normal
business hours at the following
addresses: United States Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard (AE–17J), Chicago, Illinois
60604; and Office of Air and Radiation
(OAR), Docket and Information Center
(Air Docket 6102) room M1500, United
States Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460.
FOR FURTHER INFORMATION CONTACT:
Randy Robinson, Air Enforcement
Branch, Regulation Development
Section (AE–17J), United States
Environmental Protection, Region 5,
Chicago, Illinois 60604, (312) 353–6713.

SUPPLEMENTARY INFORMATION:

I. Summary of State Submittal
On December 11, 1992, the Minnesota

Pollution Control Agency (MPCA)
submitted proposed revisions to its SIP
for SO2 for the St. Paul Park area of Air
Quality Control Region 131. The
submittal also contained technical
information to support demonstration
and maintenance of the National
Ambient Air Quality Standards
(NAAQS) for SO2. On September 2,
1994 (59 FR 45653) the USEPA
proposed to disapprove the MPCA
submittal based on several
enforceability and attainment
demonstration issues. However, that
notice also stated that if the MPCA
adequately addressed the concerns
before the end of the 30-day comment
period, and if no other substantive,
adverse comments were received,
USEPA would proceed with a direct
final approval. On September 30, 1994,
the MPCA submitted a revised proposed
SIP, along with technical information,
addressing the issues raised in the
proposed disapproval. The notice of
proposed rulemaking (59 FR 45653)
contained a comprehensive discussion
of the history of the submittal, the
attainment demonstration, the
requirements of section 172 of the CAA,
42 U.S.C. 7502, and the issues identified
by USEPA concerning enforceability
and attainment demonstration aspects of
the submittal. This notice of direct final
rulemaking will summarize the major
items of the submittal as well as provide
information as to how the September 30,
1994, MPCA submittal addressed the
issues identified in the proposed
rulemaking.

Background

The USEPA published the designation
of AQCR 131 as a primary

nonattainment area for SO2 on March 3,
1978 (43 FR 8692). The MPCA
submitted a final SO2 plan on August 4,
1980. The USEPA published its final
rule approving and promulgating the
Minnesota Part D SIP for SO2 for AQCR
131 on April 8, 1981 (46 FR 20997).
AQCR 131, however, has not been
redesignated to attainment. The
promulgation of the Stack Height Rule
on July 8, 1985, required the MPCA to
review existing emission limitations to
determine if any sources were affected
by the new Rule. The MPCA determined
that Ashland Petroleum Company,
located in the St. Paul Park area of
AQCR 131, would require additional
permit revisions due to modeled
violations using the reduced creditable
stack heights.

In response to the modeled violations,
the MPCA submitted a proposed SIP
revision for SO2 for the St. Paul Park
area on December 11, 1992. The
submittal included an administrative
order for the Ashland Petroleum
Company-St. Paul Park Refinery, in
addition to dispersion modeling and
technical support intended to show that
the limits are sufficient to attain and
maintain the NAAQS for SO2. A
subsequent revision, containing an
amended administrative order for
Ashland Petroleum Company and
additional technical support, was
submitted on September 30, 1994.

II. Submittal Review Summary
This section will provide a summary

of USEPA’s review of the attainment
demonstration and administrative order
for Ashland Petroleum Company. A
more detailed description is contained
in the notice of proposed rulemaking
(59 FR 45653) and in the technical
support document associated with this
action.

Modeling Methodology
Section 172(c)(6) of the Clean Air Act

requires that plan revisions include
enforceable emission limitations and
other control measures, means or
techniques, necessary to provide for
attainment of the applicable NAAQS.
The State submittal demonstrated
attainment through the use of air
dispersion modeling. The primary
guidance for such demonstrations is the
‘‘Guideline on Air Quality Models
(Revised)’’ (1986), Supplement A (1987),
and Supplement B (1993), which
specifies the criteria for selection of
dispersion models and for estimation of
emissions and other model inputs. In
accordance with that guidance, the
dispersion modeling conducted for the
administrative order in the submittal
was performed using the Industrial
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Source Complex Short-term (ISCST)
model (version 90346) for calculation of
the 3-hour, 24-hour, and annual average
concentrations. The model used the
regulatory default option, urban mode 3
(McElroy-Pooler) dispersion
coefficients, one year of on-site
meteorological surface data with upper
air data from St. Cloud, Minnesota, and
receptors spaced at 100 meter intervals
at areas of maximum predicted impact.
The emissions used in the modeling
were based on the maximum emissions
allowed at each source. The modeled
concentrations, plus monitored
background concentrations, showed
attainment with the 3-hour, 24-hour,
and annual NAAQS.

Issue Resolution
As stated previously, several issues

were identified in the original December
1992 submittal. The issues were
detailed in the September 2, 1994,
notice of proposed disapproval. The
issues and how they were addressed in
the amended submittal sent to USEPA
on September 30, 1994, are discussed
below.

(1) The definition of 24-hour average
was incorrect. It has been revised to
correctly define the 24-hour average as
the quantity of pollutant emitted during
any 24 consecutive hours divided by 24.

(2) There was a discrepency between
the modeling demonstration and the
administrative order as to the number of
allowable hours during which the
Company is allowed to conduct
decoking operations. The number of
allowable decoking hours in the
administrative order was changed to
reflect what was used in the modeled
attainment demonstration.

(3) The limit on hydrogen sulfide in
the refinery gas of 162 parts per million,
as written in the original administrative
order, did not apply during periods of
startup, shutdown, breakdown,
maintenance and repair of the fuel gas
amine system, SRU1, SRU2, the tailgas
recovery unit (SCOT), the heavy
distillate hydrotreater, and significant
decreases in hydrogen production. An
USEPA concern was that allowing these
exemptions may jeopardize the SO2

standards since these scenarios were not
included in the attainment
demonstration. The amended
administrative order removes all of the
exemptions except for regularly
scheduled maintenance and repair of
the tailgas recovery unit and the amine
regenerating unit. Air dispersion
modeling, following the modeling
guidance, was conducted to
demonstrate that the SO2 NAAQS are
not violated during these periods. This
information was submitted with the

amended order that included revised
emission limits and recordkeeping
requirements which are effective during
these scheduled maintenance and repair
periods.

(4) A provision in the original
administrative order stated that no
facility be allowed to operate if it
experienced an unreasonable
breakdown freqency of control
equipment. This provision was
determined to be unenforceable and was
removed.

(5) The original administrative order
stated that to the extent that additional
requirements were imposed upon the
Company, the Company shall comply
with the more stringent requirements.
This presented an enforceability issue
and the language was revised to read
that the Company shall also comply
with the additional requirements.

(6) An issue was raised regarding air
quality impacts when the tailgas unit is
bypassed. This issue was addressed
through the dispersion modeling
conducted for the scheduled
maintenance scenarios discussed above.
The modeling indicated that when the
tailgas unit is being bypassed, the
standards are not violated.
Recordkeeping requirements remain in
effect during these bypass periods and
emissions are monitored by continuous
emission monitors.

(7) The amended administrative order
revised a section title to apply to
sources not subject to New Source
Performance Standards. Additionally,
the amended administrative order
revised testing language to state that
testing capacity may be specified by
USEPA as well as by the MPCA.

Section 172 Requirements

Air Quality Control Region 131 is
designated as a nonattainment area for
the primary NAAQS for sulfur dioxide.
Sulfur dioxide nonattainment areas
must meet the requirements of Subpart
I of Part D of Subchapter I of the Clean
Air Act, particularly section 172(c).
Guidance on the requirements of section
172 is given in the General Preamble for
the Implementation of Title I of the
Clean Air Act Amendments of 1990 at
57 FR 13498 (April 16, 1992). The
USEPA has determined that the State
submittal meets the applicable
requirements of section 172. A detailed
justification of this determination is
provided in the September 2, 1994,
notice of proposed rulemaking. 59 FR
45653.

Public Comments

A public comment period was
associated with the notice of proposed

rulemaking. No comments were
received.

III. Rulemaking Action
This action has evaluated the

approvability of the Minnesota SO2 SIP
revision submittal for the St. Paul Park
area of Air Quality Control Region 131.
It has been determined that the
submittal meets the applicable
requirements of the Clean Air Act.
Therefore, USEPA is granting direct
final approval.

Because USEPA considers this action
noncontroversial and routine, we are
approving it through direct final
rulemaking. The action will become
effective on March 20, 1995, unless
notice is received by February 17, 1995,
that someone wishes to submit adverse
or critical comments. If the effective
date is delayed, timely notice will be
published in the Federal Register.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. USEPA
shall consider each request for revision
to the SIP in light of specific technical,
economic, and environmental factors
and in relation to relevant statutory and
regulatory requirements.

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214–2225), as
revised by an October 4, 1993
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The Office of
Management and Budget exempted this
regulatory action from Executive Order
12866 review.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, USEPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

State Implementation Plan approvals
under section 110 and subchapter I, Part
D of the Clean Air Act do not create any
new requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP-approval does not impose
any new requirements, I certify that it
does not have a significant impact on
any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the Clean Air Act,
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preparation of a regulatory flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of State action. The
Clean Air Act forbids USEPA to base its
actions concerning SIPS on such
grounds. Union Electric Co. v. USEPA,
427 U.S. 246, 256–66 (S.Ct. 1976); 42
U.S.C. 7410(a)(2).

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 20, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Incorporation by
reference, Reporting and recordkeeping
requirements, Sulfur oxides.

Note.—Incorporation by reference of the
State Implementation Plan for the State of
Minnesota was approved by the Director of
the Federal Register on July 1, 1982.

Dated: December 16, 1994.
Valdas V. Adamkus,
Regional Administrator.

Title 40 of the Code of Federal
Regulations, chapter I, part 52, is
amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401–7671q.

2. Section 52.1220 is amended by
adding paragraph (c)(38) to read as
follows:

§ 52.1220 Identification of plan.
* * * * *

(c) * * *
(38) On December 22, 1992 and

September 30, 1994, the State of
Minnesota submitted revisions to its
State Implementation Plans (SIPs) for
sulfur dioxide for the St. Paul Park area
of Air Quality Control Region (AQCR)
131.

(i) Incorporation by reference.
(A) For Ashland Petroleum Company,

located in St. Paul Park, Minnesota:
(1) An administrative order, dated and

effective December 15, 1992, submitted
December 22, 1992.

(2) Amendment One to the
administrative order, dated and effective
September 30, 1994, submitted
September 30, 1994.

(ii) Additional material.
(A) A letter from Charles Williams to

Valdas Adamkus dated December 22,
1992, with enclosures providing
technical support (e.g., computer
modeling) for the revision to the
administrative order for Ashland
Petroleum Company.

(B) A letter from Charles Williams to
Valdas Adamkus dated September 30,
1994, with enclosures, submitting
Amendment One to the administrative
order for Ashland Petroleum Company.
* * * * *

[FR Doc. 95–1083 Filed 1–17–95; 8:45 am]
BILLING CODE 6560–50–P

40 CFR Part 180

[PP 2E4057/R2099; FRL–4929–9]

RIN 2070–AB78

Pesticide Tolerance for Glufosinate
Ammonium

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes a
time-limited tolerance for combined
residues of the herbicide glufosinate
ammonium, monoammonium 2-amino-
4-(hydroxymethylphosphinyl)butanoate,
and its metabolite, 3-
methylphosphinicopropionic acid
expressed as 2-amino-4-
(hydroxymethylphosphinyl)butanoic
acid equivalents, in or on the imported
raw agricultural commodity bananas at
0.3 part per million. (Not more than 0.2
ppm shall be present in the pulp after
the peel is removed.) Hoechst Celanese
Corp. (now AgrEVO Corp.) petitioned
for this regulation to establish a
maximum permissible level for
combined residues of the herbicide.
EFFECTIVE DATE: This regulation
becomes effective January 18, 1995.
ADDRESSES: Written objections,
identified by the document control
number, [PP 2E4057/R2099], may be
submitted to: Hearing Clerk (1900),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington, DC
20460. A copy of any objections and
hearing requests filed with the Hearing
Clerk should be identified by the
document control number and
submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental

Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing requests
to: Rm. 1132, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202. Fees
accompanying objections shall be
labeled ‘‘Tolerance Petition Fees’’ and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By
mail: Joanne I. Miller, Product Manager
(PM) 23, Registration Division (7505C),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 237, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703) 305–
7830.
SUPPLEMENTARY INFORMATION: In the
Federal Register of November 14, 1994
(59 FR 56452), EPA issued a proposed
rule that gave notice that the AgrEVO
Corp., Little Falls Center One, 2711
Centerville Rd., Wilmington, DE 19808,
had submitted pesticide petition (PP)
2E4057 to EPA. The petition requested
that the Administrator, pursuant to
section 408(e) of the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
346a(e), etablish a tolerance for
combined residues of the herbicide
glufosinate ammonium
(monoammonium 2-amino-4-
(hydroxymethylphosphinyl) butanoate)
and its metabolite, 3-
methylphosphinicopropionic acid, in or
on the imported raw agricultural
commodity bananas at 0.2 ppm. The
petition was subsequently amended to
raise the tolerance level to 0.3 ppm.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted on the proposal
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the time-limited
tolerance will protect the public health.
Therefore, the time-limited tolerance is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
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regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is ‘‘significant’’ and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a ‘‘significant
regulatory action’’ as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ‘‘economically
significant’’); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not ‘‘significant’’ and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96–
354, 94 Stat. 1164, 5 U.S.C. 601–612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification

statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 5, 1995.

Steven L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. In § 180.473, by revising paragraph
(b), to read as follows:

§ 180.473 Glufosinate ammonium;
tolerances for residues.

* * * *
*

(b)(1) A tolerance, to expire on
January 18, 2000, is established as
follows for combined residues of
glufosinate ammonium
(monoammonium 2-amino-4-
(hydroxymethylphosphinyl) butanoate)
and its metabolite 3-
methylphosphinicopropionic acid,
expressed as 2-amino-4-
(hydroxymethylphosphinyl)butanoic
acid equivalents.

Commodity Parts per million

Bananas ......... 0.3 (Not more than 0.2 ppm
shall be present in the
pulp after peel is re-
moved).

(2) There are no U.S. registrations as
of August 24, 1994, for bananas.

[FR Doc. 95–933 Filed 1–17–95; 8:45 am]
BILLING CODE 6560–50–F

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101–37

[FPMR Amendment G–109]

RIN 3090–AF43

Government Aviation Administration
and Coordination

AGENCY: Federal Supply Service, GSA.
ACTION: Final rule.

SUMMARY: This regulation updates
policies and procedures concerning the
documentation, approval, and use of
Government aircraft. Specifically, the
rule places definitions in a single
subpart for ease of reference, reconciles
the standard aircraft program cost
elements with those contained in the
revised Office of Management and
Budget (OMB) Circular A–126 (May 22,
1992), updates subparts on cost recovery
methods and aviation program cost
effectiveness, and clarifies agency
Federal Aviation Management
Information System (FAMIS) reporting
requirements. This action is necessary
for compliance with the provisions of
OMB Circular A–126. Implementation
of this rule will minimize the cost and
improve the management and use of
Government aviation resources.

EFFECTIVE DATE: January 18, 1995.

FOR FURTHER INFORMATION CONTACT:
Larry Godwin, Aircraft Management
Division (FBA), Federal Supply Service,
General Services Administration,
Washington, DC 20406 (703–305–6399).

SUPPLEMENTARY INFORMATION: The
General Services Administration (GSA)
has determined that this rule is not a
significant rule for the purposes of
Executive Order 12866. The OMB
Circular A–126 requires the
Administrator of GSA to establish a
single coordinating office for aircraft
management to improve the
management of Government-owned and
operated aircraft. The responsibilities of
this Office include: (1) Coordinating the
development of effectiveness measures
and standards, policy, recommendation,
and guidance for the procurement,
operation, safety, and disposal of
civilian agency aircraft; (2) operating a
Government-wide aircraft management
information system; (3) identifying and
advising agencies and OMB of
opportunities to share, transfer, or
dispose of underutilized aircraft; to
reduce excessive aircraft operations and
maintenance costs; and to replace
obsolete aircraft; (4) providing technical
assistance to agencies in establishing
automated aircraft information and cost
accounting systems and in conducting
cost analysis, (5) developing generic
aircraft information system standards
and software; (6) reviewing proposed
agency internal aircraft policies for
compliance with OMB guidance and
notifying OMB of any discrepancies;
and (7) conducting an annual study of
the variable and fixed costs of operating
the different categories of Government
aircraft and disseminating the results for
use in making the cost comparisons and
reporting the trip costs.
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Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
notice and comment. Therefore, the
Regulatory Flexibility Act does not
apply.

List of Subjects in 41 CFR Part 101–37

Aircraft, Air transportation, Aviation,
Government property management.

For the reasons set out in the
preamble, 41 CFR Part 101–37 is
amended as follows:

PART 101–37—GOVERNMENT
AVIATION ADMINISTRATION AND
COORDINATION

1. The authority citation for Part 101–
37 continues to read as follows:

Authority: 31 U.S.C. 1344; Sec. 205(c), 63
Stat. 390; (40 U.S.C. 486(c)).

Subpart 101–37.1—Definitions

2. Subpart 101–37.1 is revised to read
as follows:

§ 101–37.100 Definitions.
In Part 101–37, the following

definitions apply:
Acquisition date means the date the

agency acquired the asset.
Acquisition value means the value

initially recorded on agency property
records and/or accounting records at the
time of acquisition. If the aircraft is
acquired through an interagency
transfer, the acquisition value is the
greater of the aircraft net book value
plus the cost of returning the aircraft to
an airworthy, mission ready condition
or the commercial retail value of that
aircraft in average condition. If it is a
military aircraft without a commercial
equivalent, the acquisition value is
equal to the scrap value plus the cost of
returning the aircraft to an airworthy,
mission ready condition.

Actual cost means all costs associated
with the use and operation of an aircraft
as specified in § 101–37.406(b).

Agency aircraft means an aircraft,
excluding aircraft owned by the Armed
Forces, which is: (1) owned and
operated by any executive agency or
entity thereof, or (2) exclusively leased,
chartered, rented, bailed, contracted and
operated by an executive agency.

Aircraft accident means an
occurrence associated with the
operation of an aircraft which takes
place between the time any person
boards the aircraft with the intention of
flight and all such persons have
disembarked, and in which any person
suffers death or serious injury, or in
which the aircraft received substantial
damage.

Bailed aircraft means any aircraft
borrowed by a department or agency
from the Department of Defense (DOD),
State or local government, or other non-
Federal entity.

Capital asset means any tangible
property, including durable goods,
equipment, buildings, facilities,
installations, or land, which:

(1) Is leased to the Federal
Government for a term of 5 or more
years; or

(2) In the case of a new asset with an
economic life of less than 5 years, is
leased to the Federal Government for a
term of 75 percent or more of the
economic life of the asset; or

(3) Is built for the express purpose of
being leased to the Federal Government;
or

(4) Clearly has no alternative
commercial use; e.g., special-purpose
Government installation.

Charter aircraft means a one time
procurement for aviation resources and
associated services.

Civil aircraft means any aircraft other
than a public aircraft.

Contract aircraft means aircraft
procured for an agency’s exclusive use
for a specified period of time in
accordance with the requirements of the
Federal Acquisition Regulation (FAR)
48 CFR Chapter 1 or other applicable
procurement regulations.

Deep cover aircraft means an agency
aircraft that is utilized to gather
information for law enforcement
purposes. This aircraft does not display
any agency markings. Although the
registration filed with the Federal
Aviation Administration (FAA) may
indicate ownership by persons other
than the owning or using agency, actual
ownership will be maintained by the
owning Federal agency.

Fatal injury means any injury which
results in death within 30 days of the
accident.

Fixed costs means the costs of
operating aircraft that result from
owning and supporting the aircraft and
do not vary according to aircraft usage.
For specific fixed aircraft program cost
information, see § 101–37.201(b).

Forfeited aircraft means an aircraft
acquired by the Government either by
summary process or by order of a court
of competent jurisdiction pursuant to
any law of the United States.

Full coach fare means a coach fare
available to the general public between
the day that the travel was planned and
the day the travel occurred.

Government aircraft means any
aircraft owned, leased, chartered or
rented and operated by an executive
agency.

Head of executive agency means the
head of a Department, agency, bureau,
or independent establishment in the
executive branch, including any wholly
owned Government corporation, or an
official designated in writing to act on
his or her behalf.

Incident means an occurrence other
than an accident, associated with the
operation of an aircraft, which affects or
could affect the safety of operations.

Intelligence agencies refers to the
following agencies or organizations
within the intelligence community:

(1) Central Intelligence Agency;
(2) National Security Agency;
(3) Defense Intelligence Agency;
(4) Offices with the Department of

Defense for the collection of specialized
national foreign intelligence through
reconnaissance programs;

(5) The Bureau of Intelligence and
Research of the Department of State;

(6) Intelligence elements of the Army,
Navy, Air Force, Marine Corps, Federal
Bureau of Investigation, Drug
Enforcement Administration,
Department of the Treasury, and
Department of Energy; and

(7) The staff elements of the Director
of Central Intelligence.

Investigator-in-charge means the
investigator who organizes, conducts,
and controls the field phase of the
investigation. This investigator shall
assume responsibility for the
supervision and coordination of all
resources and of the activities of all
personnel involved in the on-site
investigation.

Lease purchase aircraft means a
leased aircraft for which the
Government holds an option to
purchase.

Leased aircraft means an aircraft that
the Government has a contractual right
to use for a specific period of time.

Loaned aircraft means an aircraft
owned by a Department or independent
office which is on loan to a State,
cooperator, or other entity.

Mission requirements mean activities
that constitute the discharge of an
agency’s official responsibilities. Such
activities include, but are not limited to,
the transport of troops and/or
equipment, training, evacuation
(including medical evacuation),
intelligence and counter-narcotics
activities, search and rescue,
transportation of prisoners, use of
defense attache-controlled aircraft,
aeronautical research and space and
science applications, and other such
activities. Mission requirements do not
include official travel to give speeches,
to attend conferences or meetings, or to
make routine site visits. Routine site
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visits are customary or regular travel to
a location for official purposes.

Net book value means the acquisition
value plus the cost of capital
improvements minus accumulated
depreciation.

Non-operational aircraft means an
owned, leased, lease purchased, or
bailed aircraft that cannot be flown or
operated by the owning or using agency
for an extended period (6 months or
more).

Official travel means travel for the
purpose of mission requirements,
required use travel, and other travel for
the conduct of agency business.

Operational aircraft means an owned,
leased, lease purchased, or bailed
aircraft that is flown and operated or
capable of being flown and operated by
the owning or using agency.

Operator means any person who
causes or authorizes the operation of an
aircraft, such as the owner, lessee, or
bailee of an aircraft.

Owned aircraft means aircraft
registered to a Department or an
independent agency in conformity with
the regulations of the Federal Aviation
Administration of the Department of
Transportation (14 CFR Chapter 1, Part
47) or in conformity with appropriate
military regulations.

Owning agency means any executive
agency, including any wholly owned
Government corporation, having
accountability for owned aircraft. This
term applies when an executive agency
has authority to take possession of,
assign, or reassign the aircraft regardless
of which agency is the using agency.

Reasonably available means
commercial airline or aircraft (including
charter) is able to meet the traveler’s
departure and/or arrival requirements
within a 24-hour period (unless the
traveler demonstrates that extraordinary
circumstances require a shorter period
of time).

Rental aircraft means aviation
resources or services procured through
a standing ordering agreement which is
a written instrument of understanding,
negotiated between an agency,
contracting activity, or contracting office
and contractor that contains: (1) terms
and clauses applying to future contracts
(orders) between parties during its term,
(2) a description, as specific as
practicable, of supplies or services to be
provided, and (3) methods for pricing,
issuing, and delivering future orders.

Required use means use of a
Government aircraft for the travel of an
executive agency officer or employee to
meet bona fide communications or
security requirements of the agency or
exceptional scheduling requirements.
An example of a bona fide

communications requirement is having
to maintain continuous 24-hour secure
communications with the traveler. Bona
fide security requirements include, but
are not limited to, life threatening
circumstances. Exceptional scheduling
requirements include emergencies and
other operational considerations which
make commercial transportation
unacceptable.

Residual value means the estimated
value of an asset at the conclusion of its
useful life, net of disposal costs. It is the
dollar value below which the asset will
not be depreciated. Residual value is
established at the time of acquisition.

Seized aircraft means an aircraft that
has been confiscated by the Federal
Government either by summary process
or by order of a court of competent
jurisdiction pursuant to any law of the
United States and whose care and
custody will be the responsibility of the
Federal Government until final
ownership is determined by judicial
process.

Senior executive branch official
means civilian officials appointed by
the President with the advice and
consent of the Senate and civilian
employees of the Executive Office of the
President (EOP).

Senior Federal official means a
person:

(1) Employed at a rate of pay specified
in, or fixed according to, subchapter II
of chapter 53 of title 5 of the United
States Code;

(2) Employed in a position in an
executive agency, including any
independent agency, at a rate of pay
payable for level I of the Executive
Schedule or employed in the Executive
Office of the President at a rate of pay
payable for level II of the Executive
Schedule;

(3) Employed in an executive agency
position that is not referred to in
paragraph (1) of this definition, (other
than a position that is subject to pay
adjustment under 37 U.S.C. 1009) and
for which the basic rate of pay,
exclusive of any locality-based pay
adjustment under 5 U.S.C. 5304 (or any
comparable adjustment pursuant to
interim authority of the President), is
equal to or greater than the rate of the
basic pay payable for the Senior
Executive Service under 5 U.S.C. 5382;
or

(4) Appointed by the President to a
position under 3 U.S.C. 105(a)(2) (A),
(B), or (C) or by the Vice President to a
position under 3 U.S.C. 106(a)(1) (A),
(B), or (C). Generally, a senior Federal
official is employed by the White House
or an executive agency, including an
independent agency, at a rate of pay
equal to or greater than the minimum

rate of basic pay for the Senior
Executive Service. The term senior
Federal official does not include an
active duty military officer.

Serious injury means any injury
which: Requires hospitalization for
more than 48 hours, commencing
within 7 days from the date the injury
was received: results in a fracture of any
bone (except simple fractures of fingers,
toes, or nose); causes severe
hemorrhages, nerve, muscle, or tendon
damage; involves any internal organ; or
involves second- or third-degree burns,
or any burns affecting more than 5
percent of the body surface.

Space available means travel using
aircraft capacity, that is already
scheduled for use for an official
purpose, that would otherwise be
unutilized. For the purposes of this part,
space available travel is travel other
than for the conduct of agency business.

Substantial damage means damage or
failure which adversely affects the
structural strength, performance, or
flight charactersistics of the aircraft, and
which would normally require major
repair or replacement of the affected
component. Engine failure or damage
limited to an engine if only one engine
fails or is damaged, bent fairings or
cowling, dented skin, small puncture
holes in the skin or fabric, ground
damage to rotor or propeller blades, and
damage to landing gear, wheels, tires,
flaps, engine accessories, brakes or wing
tips are not considered ‘‘substantial
damage.’’

Support service agreement means a
preestablished agreement with a
commercial vendor for specific aviation
services.

Undercover aircraft means an owned,
leased, lease purchased, or bailed
aircraft that is utilized to gather
information for law enforcement
purposes. An undercover aircraft does
not display agency markings but is
registered with the FAA to the owning
agency.

Useful life means the service life, in
years, of the aircraft as estimated by the
manufacturer or evidenced by historical
performance. The useful life is
established at the time of acquisition.

Using agency means an executive
agency using aircraft for which it does
not maintain ownership. This term
applies when an agency obtains aircraft
from any other executive agency on a
temporary basis.

Variable costs means the costs of
operating aircraft that vary depending
on how much the aircraft are used. For
specific variable aircraft program cost
information see § 101–37.201(a).
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3. Subpart 101–37.2 is revised to read
as follows:

Subpart 101–37.2—Accounting for Aircraft
Costs

Sec.
101–37.200 General.
101–37.201 Standard aircraft program cost

elements.
101–37.202 Policy.
101–37.203 [Reserved]
101–37.204 Operations cost recovery

methods.
101–37.205 Aircraft program cost

effectiveness.

Subpart 101–37.2—Accounting for
Aircraft Costs

§ 101–37.200 General.

The provisions of this subpart
prescribe policies and procedures for
accounting for aircraft costs. This
subpart also prescribes provisions and
procedures contained in OMB Circulars
A–76 and A–126.

§ 101–37.201 Standard aircraft program
cost elements.

The following cost elements will be
used for the establishment of cost
accounting systems and for reporting
Government-owned and operated
aircraft cost and utilization data to the
Federal Aviation Management
Information System (FAMIS) on GSA
Form 3552.

(a) Variable costs. The variable costs
of operating aircraft are those costs that
vary depending on how much the
aircraft are used. The specific variable
cost elements include:

(1) Crew costs. The crew costs which
vary according to aircraft usage consist
of travel expenses, particularly
reimbursement of subsistence (i.e., per
diem and miscellaneous expenses),
overtime charges, and wages of crew
members hired on an hourly or part-
time basis.

(2) Maintenance costs. Unscheduled
maintenance and maintenance
scheduled on the basis of flying time
vary with aircraft usage and, therefore,
the associated costs are considered
variable costs. In addition to the costs of
normal maintenance activities, variable
maintenance costs shall include aircraft
refurbishment, such as painting and
interior restoration, and costs of or
allowances for performing overhauls
and modifications required by service
bulletins and airworthiness directives. If
they wish, agencies may consider all of
their maintenance costs as variable costs
and account for them accordingly.
Otherwise, certain maintenance costs
will be considered fixed as described in
paragraph (b) of this section. Variable
maintenance costs include the costs of:

(i) Maintenance labor. This includes
all labor (i.e., salaries and wages,
benefits, travel, and training) expended
by mechanics, technicians, and
inspectors, exclusive of labor for engine
overhaul, aircraft refurbishment, and/or
repair of major components.

(ii) Maintenance parts. This includes
cost of materials and parts consumed in
aircraft maintenance and inspections,
exclusive of materials and parts for
engine overhaul, aircraft refurbishment,
and/or repair of major components.

(iii) Maintenance contracts. This
includes all contracted costs for
unscheduled maintenance and for
maintenance scheduled on a flying hour
basis or based on the condition of the
part or component.

(iv) Engine overhaul, aircraft
refurbishment, and major component
repairs. These are the materials and
labor costs of overhauling engines,
refurbishing aircraft, and/or repairing
major aircraft components.

(A) In general, the flight hour cost is
computed by dividing the costs for a
period by the projected hours flown
during the period. However, when
computing the flight hour cost factor for
this cost category, divide the total
estimated cost for the activities in this
category (e.g., overhaul, refurbishment,
and major repairs) by the number of
flight hours between these activities.

(B) Cost or reserve accounts for engine
overhaul, aircraft refurbishment, and
major component repairs may, at the
agency’s discretion, be identified and
quantified separately for mission-
pertinent information purposes. Reserve
accounts are generally used when the
aircraft program is funded through a
working capital or revolving fund.

(3) Fuel and other fluids. The costs of
the aviation gasoline, jet fuel, and other
fluids (e.g., engine oil, hydraulic fluids,
and water-methanol) consumed by
aircraft.

(4) Lease costs. When the cost of
leasing an aircraft is based on flight
hours, the associated lease or rental
costs are considered variable costs.

(5) Landing and tie down fees.
Landing fees and tie down fees
associated with aircraft usage are
considered variable costs. Tie down fees
for storing an aircraft at its base of
operations should be considered part of
operations overhead, a fixed cost.

(b) Fixed costs. The fixed costs of
operating aircraft are those that result
from owning and supporting the aircraft
and do not vary according to aircraft
usage. The specific fixed cost elements
include:

(1) Crew costs. The crew costs which
do not vary according to aircraft usage
consist of salaries, benefits, and training

costs. This includes the salaries,
benefits, and training costs of crew
members who also perform minimal
aircraft maintenance. Also included in
fixed crew costs are the costs of their
charts, personal protective equipment,
uniforms, and other personal equipment
when the agency is authorized to
purchase such items.

(2) Maintenance costs. This cost
category includes maintenance and
inspection activities which are
scheduled on a calendar interval basis
and take place regardless of whether or
how much an aircraft is flown. Agencies
are encouraged to simplify their
accounting systems and account for all
maintenance costs as variable costs.
However, if they wish, agencies may
account for the following costs as fixed
costs:

(i) Maintenance labor. This includes
all projected labor expended by
mechanics, technicians, and inspectors
associated with maintenance scheduled
on a calendar interval basis. This does
not include variable maintenance labor
or work on items having a retirement
life or time between overhaul. This
category also includes costs associated
with nonallocated maintenance labor
expenses; i.e., associated salaries,
benefits, travel expenses, and training
costs. These costs should be evenly
allocated over the number of aircraft in
the fleet.

(ii) Maintenance parts. This includes
all parts and consumables used for
maintenance scheduled on a calendar
interval basis.

(iii) Maintenance contracts. This
includes all contracted costs for
maintenance or inspections scheduled
on a calendar interval basis.

(3) Lease costs. When the cost of
leasing an aircraft is based on a length
of time (e.g., days, weeks, months, or
years) and does not vary according to
aircraft usage, the lease costs are
considered fixed costs.

(4) Operations overhead. This
includes all costs, not accounted for
elsewhere, associated with direct
management and support of the aircraft
program. Examples of such costs
include: personnel costs (salaries,
benefits, travel, uniform allowances
(when the agency is authorized to
purchase such items), training, etc.) for
management and administrative
personnel directly responsible for the
aircraft program; building and ground
maintenance; janitorial services; lease or
rent costs for hangars and
administrative buildings and office
space; communications and utilities
costs; office supplies and equipment;
maintenance and depreciation of
support equipment; tie down fees for
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aircraft located on base; and
miscellaneous operational support
costs.

(5) Administrative overhead. These
costs represent a prorated share of
salaries, office supplies, and other
expenses of fiscal, accounting,
personnel, management, and similar
common services performed outside the
aircraft program but which support this
program. For purposes of recovering the
costs of operations, agencies should
exercise their own judgment as to the
extent to which aircraft users should
bear the administrative overhead costs.
Agencies may, for example, decide to
charge non-agency users a higher
proportion, not to exceed 100 percent of
administrative overhead, than agency
users if the agency has the authority to
do so. If an aircraft is provided pursuant
to an interagency agreement under the
Economy Act of 1932 (31 U.S.C. 1535),
the agency must charge based on the
actual costs of the goods or services
provided. For purposes of OMB Circular
A–76 costs comparisons, agencies
should compute the actual
administrative costs that would be
avoided if a decision is made to contract
out the operation under study.

(6) Self-insurance costs. Aviation
activity involves risks and potential
casualty losses and liability claims.
These risks are normally covered in the
private sector by purchasing an
insurance policy. The Government is
self-insuring; the Treasury’s General
Fund is charged for casualty losses and/
or liability claims resulting from
accidents. For the purposes of analyses,
Government managers will recognize a
cost for ‘‘self-insurance’’ by developing
a cost based on rates published by
GSA’s Aircraft Management Division.

(7) Depreciation. The cost or value of
ownership. Aircraft have a finite useful
economic or service life (useful life).
Depreciation is the method used to
spread the acquisition value, less
residual value, over an asset’s useful
life. Although these costs are not direct
outlays as is the case with most other
aircraft costs, it is important to
recognize them for analyses required by
OMB and other cost comparison
purposes and when replenishing a
working capital fund by recovering the
full cost of aircraft operations.
Depreciation costs depend on aircraft
acquisition or replacement costs, useful
life, and residual or salvage value. To
calculate the cost of depreciation that
shall be allocated to each year, subtract
the residual value from the total of the
acquisition cost plus any capital
improvements and, then, divide by the
estimated useful life of the asset.

(c) Other costs. There are certain other
costs of the aircraft program which
should be recorded but are not
appropriate for inclusion in either the
variable or fixed cost categories for the
purposes of justifying aircraft use or
recovering the cost of aircraft
operations. These costs include:

(1) Accident repair costs. These costs
include all parts, materials, equipment,
and maintenance labor related to
repairing accidental damage to airframes
or aircraft equipment. Also included are
all accident investigation costs.

(2) Aircraft costs. This is the basic
aircraft inventory or asset account used
as the basis for determining aircraft
depreciation charges. These costs
include the cost of acquiring aircraft and
accessories, including transportation
and initial installation. Also included
are all costs required to bring aircraft
and capitalized accessories up to fleet
standards.

(3) Cost of capital. The cost of capital
is the cost to the Government of
acquiring the funds necessary for capital
investments. The agency shall use the
borrowing rate announced by the
Department of the Treasury for bonds or
notes whose maturities correspond to
the manufacturer’s suggested useful life
or the remaining useful life of the asset.

§ 101–37.202 Policy.
Agencies shall maintain cost systems

for their aircraft operations which will
permit them to justify the use of
Government aircraft in lieu of
commercially available aircraft, or the
use of one Government aircraft in lieu
of another; recover the costs of operating
Government aircraft when appropriate;
determine the cost effectiveness of
various aspects of their aircraft program;
and conduct the cost comparisons to
justify in-house operation of
Government aircraft versus procurement
of commercially available aircraft
services. To accomplish these purposes,
agencies must accumulate their aircraft
program cost into the standard aircraft
program cost elements specified in
§ 1010–37.201.

§ 101–37.203 [Reserved]

§ 101–37.204 Operations cost recovery
methods.

Under 31 U.S.C. 1535, and various
acts appropriating funds or establishing
working funds to operate aircraft,
agencies are generally required to
recover the costs of operating all aircraft
in support of other agencies and other
governments. Depending on the
statutory authorities under which its
aircraft were obtained or are operated,
agencies may use either of two methods
for establishing the rates charged for

using their aircraft; full cost recovery
rate or the variable cost recovery rate.

(a) The full cost recovery rate for an
aircraft is the sum of the variable and
fixed cost rates for that aircraft. The
computation of the variable cost rate for
an aircraft is described in § 101–37.304.
The fixed cost recovery rate for an
aircraft or aircraft type is computed as
follows:

(1) Accumulate the fixed costs listed
in § 101–37.201(b) that are directly
attributable to the aircraft or aircraft
type. These costs should be taken from
the agency’s accounting system.

(2) Adjust the total fixed cost for
inflation and for any known upcoming
cost changes to project the new fixed
total costs. The inflation factor used
should conform to the provisions of
OMB Circular A–76.

(3) Allocate operations and
administrative overhead costs to the
aircraft based on the percentage of total
aircraft program flying hours
attributable to that aircraft or aircraft
type.

(4) Compute a fixed cost recovery rate
for the aircraft by dividing the sum of
the projected directly attributable fixed
costs, adjusted for inflation, from
paragraph (a)(2) of this section and the
allocated fixed costs from paragraph
(a)(3) of this section by the annual flying
hours projected for the aircraft.

(b) The variable cost recovery rate is
the total variable cost rate of operating
an aircraft described in § 101–37.304. If
an agency decides to base the charge for
using its aircraft solely on this rate, it
must recover the fixed costs of those
aircraft from the appropriations which
support the mission for which the
procurement of the aircraft was
justified. In such cases, the fixed cost
recovery rate may be expressed on an
annual, monthly, or flying hour basis.

(c) To compute the full cost recovery
rate of using a Government aircraft for
a trip, add the variable cost recovery
rate for the aircraft or aircraft type to the
corresponding fixed cost recovery rate
and multiply this sum by the estimated
number of flying hours for the trip using
the proposed aircraft.

§ 101–37.205 Aircraft program cost
effectiveness.

Although cost data are not the only
measures of the effectiveness of an
agency’s aircraft program, they can be
useful in identifying opportunities to
reduce aircraft operational costs. These
opportunities include changing
maintenance practices, purchasing fuel
at lower costs, and the replacement of
old, inefficient aircraft with aircraft that
are more fuel efficient and have lower
operation and maintenance costs. The
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most common measures used to
evaluate the cost effectiveness of various
aspects of an aircraft program are
expressed as the cost per flying hour or
per passenger mile (one passenger flying
one mile). These measures may be
developed using the standard aircraft
program cost elements (see § 101–
37.201) and include, but are not limited
to: maintenance costs/flying hours, fuel
and other fluids/flying hours, and
variable cost/passenger mile. GSA will
coordinate the development of other
specific cost-effectiveness measures
with the appropriate Interagency
Committee for Aviation Policy
subcommittees (ICAP).

(a) Maintenance costs per flying hour.
Maintenance costs per flying hour
identifies on an aggregate basis relative
cost effectiveness of maintenance
alternatives. This measure is among
those necessary to identify and justify
procurement of less costly aircraft.

(b) Fuel and other fluids cost per
flying hour. Fuel per flying hour
identifies the relative fuel efficiency of
an individual aircraft. The measure
identifies the requirement to replace
inefficient engines or to eliminate fuel
inefficient aircraft from the fleet.

(c) Crew costs-fixed per flying hour.
When based on the total fixed crew
costs and flying hours, can be used to
determine the impact of crew utilization
on overall operating costs; can also be
used to compare crew utilization and
salary levels among different agency or
bureau aircraft programs.

(d) Operations overhead per flying
hour. Operations overhead may be used
on an aggregate basis (i.e., total
operations overhead expenditures
divided by hours flown) to compare the
overhead activities in direct support of
aircraft operations among agencies or
bureaus. This factor can indicate excess
overhead support costs.

(e) Administrative overhead per flying
hour. Administrative overhead may be
used on an aggregate basis (i.e., total
administrative overhead divided by
hours flown) to compare the level of
administrative support to other agencies
and bureaus.

4. Subpart 101–37.3 is revised to read
as follows:

Subpart 101–37.3—Cost Comparisons for
Acquiring and Using Aircraft

Sec.
101–37.300 General.
101–37.301 Applicability.
101–37.302 [Reserved]
101–37.303 [Reserved]
101–37.304 Variable cost rate.
101–37.305 Acquisition and management.

Subpart 101–37.3—Cost Comparisons
for Acquiring and Using Aircraft

§ 101–37.300 General.
The provisions of this subpart

prescribe policies and procedures for
conducting cost comparisons for the
acquisition, use, or lease of aircraft. This
subpart incorporates selected provisions
of OMB Circulars A–76 and A–126.

§ 101–37.301 Applicability.
This subpart applies to all agencies in

the executive branch of the Federal
Government. It does not apply to the
United States Postal Service, to the
Government of the District of Columbia,
or to non-Federal organizations
receiving Federal loans, contracts, or
grants.

§ 101–37.302 [Reserved]

§ 101–37.303 [Reserved]

§ 101–37.304 Variable cost rate.
For the purpose of comparing costs

(Government, commercial charter, and
airline) associated with passenger
transportation flights, as required by
§ 101–37.406, the agency should
develop a variable cost rate for each
aircraft or aircraft type as follows:

(a) Accumulate or allocate to the
aircraft or aircraft type all historical
costs, for the previous 12 months,
grouped under the variable cost category
defined in § 101-37.201. These costs
should be obtained from the agency’s
accounting system.

(b) Adjust the historical variable costs
for inflation and for any known
upcoming cost changes to determine the
projected variable cost. The inflation
factor used should conform to the
provisions of OMB Circular A–76.

(c) Divide the projected variable cost
of the aircraft or aircraft type by the
projected annual flying hours for the
aircraft or aircraft type to compute the
variable cost rate (per flying hour).

(d) To compute the variable cost for
a proposed trip, multiply the variable
cost rate by the estimated number of
flying hours for the trip. The number of
flying hours should include:

(1) If no follow-up trip is scheduled,
all time required to position the aircraft
to begin the trip and to return the
aircraft to its normal base of operations.

(2) If a follow-on trip requires
repositioning, the cost for respositioning
should be charged to the associated
follow-on trip.

(3) If an aircraft supports a multi-leg
trip (a series of flights scheduled
sequentially), the use of the aircraft for
the total trip may be justified by
comparing the total variable cost of the
entire trip to the commercial aircraft

cost (including charter) for all legs of the
trip.

§ 101–37.305 Acquisition and
management.

(a) The number and size of aircraft
acquired by an agency and the capacity
of those aircraft to carry passengers and
cargo shall not exceed the level
necessary to meet the agency’s mission
requirements.

(b) Agencies must comply with OMB
Circular A–76 before purchasing,
leasing, or otherwise acquiring aircraft
and related services to assure that these
services cannot be obtained from and
operated by the private sector more cost
effectively.

(c) Agencies shall review on a 5-year
cycle the continuing need for all of their
aircraft and the cost effectiveness of
their aircraft operations in accordance
with OMB approved cost justification
methodologies. A copy of each agency
review shall be submitted to GSA when
completed and to OMB with the
agency’s next budget submission.
Agencies shall report any excess aircraft
and release all aircraft that are not fully
justified by these reviews.

(d) Agencies shall use their aircraft in
the most cost effective way to meet their
requirements.

Subpart 101–37.4—Use of
Government-Owned and Operated
Aircraft

§ 101–37.401 [Reserved]

5. Section 101–37.401 is removed and
reserved.

6. Section 101–37.404 is revised to
read as follows:

§ 101–37.404 Approving the use of
Government aircraft for transportation of
passengers.

(a) Use of Government aircraft for
official travel may be approved only by
the agency head or official(s) designated
by the agency head.

(b) Whenever a Government aircraft
used to fulfill a mission requirement is
used also to transport senior Federal
officials, members of their families or
other non-Federal travelers on a space
available basis (except as authorized
under 10 U.S.C. 4744 and regulations
implementing that statute), the agency
that is conducting the mission shall
certify in writing prior to the flight that
the aircraft is scheduled to perform a
bona fide mission activity, and that the
minimum mission requirements have
not been exceeded in order to transport
such space available travelers. In
emergency situations, an after-the-fact
written certification by the agency is
permitted.
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7. Section 101–37.408 is revised to
read as follows:

§ 101–37.408 Reporting travel by senior
Federal officials.

Agencies shall submit semi-annual
reports for the periods October 1
through March 31 (due May 31), and
April 1 through September 30 (due
November 30) to the General Services
Administration, Aircraft Management
Division, Washington, DC 20406. A
copy of each report shall also be
submitted to the Deputy Director for
Management, Office of Management and
Budget, 725 17th Street, NW,
Washington, DC 20503. Agencies shall
submit report data using the Federal
Aviation Management Information
System structure and management
codes for automated reporting or GSA
Form 3641, Senior Federal Travel.
Agencies that did not transport any
senior Federal officials or special
category travelers during the relevant
time frame must still submit a written
response that acknowledges the
reporting requirements and states they
have no travel to report. These reports
shall be disclosed to the public upon
request unless classified.

(a) Reports shall include data on all
non-mission travel by senior Federal
officials on Government aircraft
(including those senior Federal officials
acting in an aircrew capacity when they
are also aboard the flight for
transportation), members of the families
of such officials, any non-Federal
traveler (except as authorized under 10
U.S.C. 4744 and regulations
implementing that statute), and all
mission and non-mission travel for
senior executive branch officials. The
reports shall include:

(1) The names of the travelers;
(2) The destinations;
(3) The corresponding commercial

cost had the traveler used commercial
airline or aircraft service (including
charter);

(4) The appropriate allocated share of
the full operating cost of each trip;

(5) The amount required to be
reimbursed to the Government for the
flight;

(6) The accounting data associated
with the reimbursement; and

(7) The data required by § 101–37.407
(a), (b) and (d) of this subpart.

(b) Each agency is responsible for
reporting travel by personnel
transported on aircraft scheduled by
that agency.

(c) The agency using the aircraft must
also maintain the data required by this
section for classified trips. This
information shall not be reported to
GAS or OMB but must be made

available by the agency for review by
properly cleared personnel.

8. Subpart 101–37.5 is revised to read
as follows:

Subpart 101–37.5—Management Information
Systems (MIS)

Sec.
101–37.500 General
101–37.501 [Reserved]
101–37.502 GSA MIS responsibilities.
101–37.503 Reporting responsibilities.
101–37.504 Reports.
101–37.505 Aircraft used for sensitive

missions.
101–37.506 Reporting requirements for law

enforcement, national defense, or
interdiction mission aircraft.

Subpart 101–37.5—Management
Information Systems (MIS)

§ 101–37.500 General.

Executive agencies must maintain an
aviation MIS. Agency systems will
include computer applications
appropriate to the complexity of the
operation. Systems should be integrated
among bureaus, agencies, and
Departments as appropriate to maximize
efficiency and effectiveness
Governmentwide. MIS capabilities will
include, but are not limited to,
collecting, consolidating, and producing
the reports and analyses required by:
field-level organizations for day-to-day
operations, agencies to justify the
continuing use of aircraft or new
acquisitions, GSA to develop
Governmentwide aviation management
guidance, and OMB and other oversight
agencies to capitalize on opportunities
to improve efficiency and effectiveness.

§ 101–37.501 [Reserved]

§ 101–37.502 GSA MIS responsibilities.

The Aircraft Management Division
will operate the Governmentwide
aircraft MIS (also known as the Federal
Aviation Management Information
System (FAMIS)), develop generic
aircraft MIS standards and software, and
provide technical assistance to agencies
in establishing automated aircraft
information and cost accounting
systems and conducting cost analyses
required by OMB. The FAMIS will
collect and maintain summary data
including, but not limited to:

(a) Aircraft and aviation related
facilities inventories;

(b) Cost and utilization for owned
aircraft and aviation facilities;

(c) Cost and utilization for chartered,
rented, or contracted aircraft;

(d) Inventories of support service
agreements; and

(e) Senior Federal official and special
category travel data.

§ 101–37.503 Reporting responsibilities.

Reporting responsibilities are as
follows:

(a) Owned aircraft. The executive
agency to which the aircraft is registered
in conformance with the FAA
regulations or appropriate military
regulations is responsible for reporting
inventory, cost, and utilization data for
each aircraft.

(b) Bailed aircraft. The executive
agency which operates bailed aircraft is
responsible for reporting inventory,
cost, and utilization data for each
aircraft.

(c) Leased or lease/purchased aircraft.
The executive agency which makes
payment to a private or other public
sector organization for the aircraft is
responsible for reporting inventory,
cost, and utilization data for each
aircraft.

(d) Loaned aircraft. The executive
agency which owns an aircraft on loan
to a Federal agency will report
inventory, cost, and utilization data.
The executive agency which owns an
aircraft on loan to a State, cooperator, or
other non-Federal entity will report
inventory data associated with that
aircraft.

(e) Contract, charter, and rental
aircraft. The executive agency which
makes payment to a private sector or
other public sector organization for the
aircraft is responsible for reporting cost
and utilization data by specific aircraft
for each type of mission performed.

(f) Support services. The executive
agency establishing the aviation support
services agreement with service vendors
is responsible for reporting associated
data by agreement number, aircraft or
service type, and vendor.

(g) Senior Federal official and special
category travel. Each executive agency is
responsible for reporting travel by
personnel transported on aircraft
scheduled by that agency.

§ 101–37.504 Reports.

Executive agencies will submit
aviation management data using FAMIS
structure format for automated reporting
or appropriate forms. FAMIS data shall
be submitted to the General Services
Administration, Aircraft Management
Division, Washington, DC 20406.
Interagency report control number
0322–GSA–AN has been assigned to
these reports. To the extent that
information is protected from disclosure
by statute, an agency is not required to
furnish information otherwise required
to be reported under this subpart.

(a) Each executive agency will
provide GSA with reports as changes
occur for:
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(1) Facilities inventories. Additions,
deletions, and changes shall be
submitted using GSA Form 3549,
Government-owned/leased
Maintenance, Storage, Training,
Refueling Facilities (per facility) or
FAMIS file structures.

(2) Aircraft inventories. Additions,
deletions, and changes shall be
submitted using GSA Form 3550,
Government Aircraft Inventory (per
aircraft) or FAMIS file structures. Any
aircraft operated or held in a non-
operational status, must be reported to
FAMIS regardless of its ownership
category.

(3) Aviation support services cost
data. This data will be submitted using
GSA Form 3554, Aircraft Contract/
Rental/Charter Support Services Cost
Data Form or FAMIS file structures, as
support service agreements become
effective.

(b) Each executive agency will
provide GSA with reports annually on
or before January 15 for the previous
fiscal year ending September 30 for:

(1) Contract, rental, and charter
aircraft cost and utilization data. Each
form or FAMIS database record must
contain only one aircraft for each type
of mission performed. The data is
submitted using GSA Form 3551,
Contract/Charter/Rental Aircraft Cost
and Utilization or FAMIS file structures.

(2) Government aircraft cost and
utilization data. The cost and utilization
information must be tracked by serial
number and must reflect the actual use
and expenditures incurred for each
individual aircraft. These reports are to
be submitted using GSA Form 3552,
Government Aircraft Cost and
Utilization or FAMIS file structures.

(c) Each executive agency will
provide GSA with a report semiannually
on or before May 31 for the period
October 1 through March 30, and on or
before November 30 for the period April
1 through September 30 for senior
Federal official and special category
travel. These reports are to be submitted
using GSA Form 3641, Senior Federal
Travel or FAMIS file structures.
Executive agencies that did not
transport any senior Federal officials or
special category travelers during the
relevant time frame must submit a
written response that acknowledges the
reporting requirements and states that
they have no travel to report. For
detailed explanation see § 101–37.408.

§ 101–37.505 Aircraft used for sensitive
missions.

Inventory, cost, and utilization data
submitted to GSA for agency aircraft
dedicated to national defense, law
enforcement, or interdiction missions

will be safeguarded as specified in
§ 101–37.506. GSA will not allow
identification (registration number,
serial number, etc.), location, or use
patterns to be disclosed except as
required under the Freedom of
Information Act.

§ 101–37.506 Reporting requirements for
law enforcement, national defense, or
interdiction mission aircraft.

Agencies using aircraft for law
enforcement, national defense, or
interdiction missions may use reporting
provisions which provide for agency
information protection as specified in
paragraphs (a) and (b) of this section.

(a) Undercover aircraft. Agencies
operating undercover aircraft as defined
in § 101–37.100, will report to GSA all
FAMIS data in accordance with § 101–
37.504, to include the registration
number and serial number as reported
to the Federal Aviation Administration
(FAA), Office of Aircraft Registry.

(b) Deep cover aircraft. Agencies
operating deep cover aircraft as defined
in § 101–37.100, will report to GSA all
FAMIS data in accordance with § 101–
37.504, except for that data requiring
special handling by the FAA. Specific
identifying data for those aircraft
requiring special handling by the FAA
will be reported as follows:

(1) Special number data. Initially,
agencies will supply the actual aircraft
serial number with a unique code
number. The code number will be used
for all future data submissions. GSA
will maintain the actual serial number
and associated code in a secured file
independent from all other FAMIS data.
The secured file containing aircraft
serial number data will not be printed
or distributed.

(2) Registration number data.
Agencies will not submit registration
number (FAA registration number) for
deep cover aircraft.

(3) Location data. Agencies will not
submit location data.

Subpart 101–37.11—Accident and
Incident Reporting and Investigation

§ 101–37.1101 [Reserved]

8. Section 101–37.1101 is removed
and reserved.

Dated: December 28, 1994.

Julia M. Stasch,
Acting Administrator of General Services.
[FR Doc. 95–773 Filed 1–17–95; 8:45 am]

BILLING CODE 6820–24–M

DEPARTMENT OF THE INTERIOR

41 CFR Parts 114–51 and 114–52

Provision and Assignment of Quarters
and Furnishings; Establishment of
Quarters Rental Rates

AGENCY: Office of the Secretary, Interior.
ACTION: Final rule.

SUMMARY: The Department of the
Interior has amended the internal
regulations and procedures governing
the provision, assignment and
administration of quarters, and the
establishment of rental charges for
Government furnished quarters. These
changes reflect the requirements of the
most recent Office of Management and
Budget Circular on Government
furnished quarters. The Department of
the Interior is hereby deleting the
current text from the Code of Federal
Regulations. This text, which does not
affect the public, is being deleted
because it duplicates the text in other
internal regulations. The intended effect
is to eliminate duplicate regulations and
thereby simplify the overall regulatory
structure.
EFFECTIVE DATE: This rule is effective
February 17, 1995.
FOR FURTHER INFORMATION CONTACT:
Gregory G. Haller, Administrative
Service Center, Code 2910, 7301 West
Mansfield Avenue, Denver, CO 80235–
2230, Phone: (303) 969–7240.
SUPPLEMENTARY INFORMATION: These
quarters management regulations govern
the internal actions of the Department
and other Federal agencies which have
agreed voluntarily to incorporate
quarters rental charges determined by
the Department into their respective
quarters management programs.
Inasmuch as the content of these
regulations is set forth in greater detail
in the Departmental Quarters Handbook
(400 DM), the Department has
determined that it is no longer necessary
to maintain these generalized
regulations in 41 CFR parts 114–51 and
114–52.

This rule was not subject to Office of
Management and Budget review under
Executive Order 128866. Because these
procedures govern only internal
management actions of the DOI and
agencies who voluntarily participate in
the DOI quarters rental program, the
DOI certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

The DOI has further determined that
these regulations will not significantly
affect the environment. An
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environmental impact statement is not
required under the National
Environmental Policy Act of 1969.
Because the Department, by removing
these regulations, is simply relying on
more comprehensive internal
regulations which are already in place,
the Department for good cause, within
the meaning of 5 U.S.C. 553(b)(B), finds
that notice and public comment on the
rule are not required. Finally, the DOI
has determined that the rule has no
federalism implications affecting the
relationship between the national
government and the states, as outlined
in Executive Order 12612.

This rule does not contain
information collection requirements
which require approval by the Office of
Management and Budget under 44
U.S.C. 3501 et seq.

The primary author of this document
is Gregory G. Haller, Quarters Program
Manager, Administrative Service Center.

List of Subjects

41 CFR Part 114–51
Government property management,

Housing.

41 CFR Part 114–52
Administrative practice and

procedure, Government employees,
Government property management,
Housing, Reporting and recordkeeping
requirements.
Robert J. Lamb,
Acting Assistant Secretary—Policy,
Management and Budget.

For the reasons set forth in the
preamble, under the authority at 5
U.S.C. 5911(f), 41 CFR chapter 114 is
amended as set forth below.

PART 114–51—GOVERNMENT
FURNISHED QUARTERS

1. The authority citation for part 114–
51 continues to read as follows:

Authority: 5 U.S.C. 301.

2. The heading of part 114–51 is
revised as set forth above.

Subpart 114–51.1—General

3. The heading of subpart 114–51.1 is
revised as set forth above.

4. Section 114–51.100 is revised to
read as follows:

§ 114–51.1000 Departmental Quarters
Handbook.

The Office of Acquisition and
Property Management (PAM) has
prepared the Departmental Quarters
Handbook (DQH), 400 DM, which
provides detailed guidelines governing
administration, management and rental
rate establishment activities relating to

Government furnished quarters (GFQ).
Officials responsible for administration
and management of quarters shall
implement and comply with the
provisions of the DQH, and shall ensure
its availability for examination by all
employees.

§ 114–51.101 [Removed]
5. Section 114–51.101 is removed.

§ 114–51.102 [Removed]
6. Section 114–51.102 is removed.

Subpart 51.2 [Removed]
7. Subpart 51.2 is removed.

Subpart 51.3 [Removed]
8. Subpart 51.3 is removed.

Part 114–52 [Removed]
9. Part 114–52 is removed.

[FR Doc. 95–1111 Filed 1–17–95; 8:45 am]
BILLING CODE 4310–RF–M

Bureau of Land Management

43 CFR Public Land Order 7112

[CA–940–1430–01; CACA 24052]

Withdrawal of Public Land for Indian
Creek Recreation Area; California

AGENCY: Bureau of Land Management,
Interior.
ACTION: Public land order.

SUMMARY: This order withdraws
2,104.42 acres of public land from
surface entry and mining for a period of
20 years for the Bureau of Land
Management to protect recreation
improvements and resources within the
Indian Creek Recreation Area. The land
has been and will remain open to
mineral leasing.
EFFECTIVE DATE: January 18, 1995.
FOR FURTHER INFORMATION CONTACT:
Duane Marti, BLM California State
Office, 2800 Cottage Way, Sacramento,
California 95825, 916–978–4820.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. Subject to valid existing rights, the
following described public land is
hereby withdrawn from settlement, sale,
location or entry under general land
laws, including the United States
mining laws (30 U.S.C. Ch. 2 (1988)),
but not from leasing under the mineral
leasing laws, to protect the recreation
improvements and resources within the
Indian Creek Recreation Area:

Mount Diablo Meridian

T. 10 N., R. 20 E.,

Sec. 3, W1⁄2 lot 5, W1⁄2 lot 6, lot 7, E1⁄2 lot
8, E1⁄2W1⁄2 lot 8, W1⁄2 lot 9, W1⁄2E1⁄2 lot
9, lots 10 and 11, E1⁄2 lot 12, E1⁄2W1⁄2 lot
12, W1⁄2SW1⁄4, W1⁄2E1⁄2SW1⁄4, E1⁄2SE1⁄4,
and E1⁄2W1⁄2SE1⁄4;

Sec. 4, S1⁄2W1⁄2 lot 5, S1⁄2N1⁄2E1⁄2 lot 6,
S1⁄2E1⁄2 lot 6, W1⁄2 lot 6, lots 7 and 8, E1⁄2
lot 9, E1⁄2 lot 10, E1⁄2 lot 11, lots 17 and
18, SW1⁄4, and S1⁄2SE1⁄4;

Sec. 8, NE1⁄4NE1⁄4, NE1⁄4SE1⁄4,
N1⁄2SE1⁄4SE1⁄4, and SE1⁄4SE1⁄4SE1⁄4;

Sec. 9, NE1⁄4NE1⁄4, SW1⁄4NE1⁄4,
N1⁄2SE1⁄4NE1⁄4, N1⁄2NW1⁄4, SW1⁄4, and
NW1⁄4SE1⁄4;

Sec. 10, W1⁄2E1⁄2NE1⁄4, E1⁄2W1⁄2NE1⁄4,
NW1⁄4NW1⁄4, N1⁄2SW1⁄4NW1⁄4,
W1⁄2NE1⁄4SE1⁄4, and E1⁄2NW1⁄4SE1⁄4.

The area described contains 2,104.42 acres
in Alpine County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
the land under lease, license, or permit,
or governing the disposal of their
mineral or vegetative resources other
than under the mining laws.

3. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursuant to Section 204(f) of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1714(f) (1988), the
Secretary determines that the
withdrawal shall be extended.

Dated: January 6, 1995.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 95–1225 Filed 1–17–95; 8:45 am]
BILLING CODE 4310–40–M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22

[CC Docket No. 92–115]

Public Mobile Services

AGENCY: Federal Communications
Commission.
ACTION: Final rule; suspension of
effectiveness.

SUMMARY: On September 9, 1994, the
Commission release a Report and Order
revising its Part 22 Rules governing the
Public Mobile Services. The instant
Order responds to requests for stay of
certain of these rules, which went into
effect on January 1, 1995. Specifically,
the Order suspends the effective date of
certain Part 22 Rules affecting the
processing of 931 MHz paging
applications, stays a new policy
prohibiting two different licensees from
sharing the same transmitter, and denies
a request for stay of a new rule designed



3556 Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Rules and Regulations

to prevent fraudulent use of cellular
electronic serial numbers. The intent of
the foregoing suspension and stay is to
achieve the objectives of updating,
streamlining, and expediting the
procedures in its licensing process
without the subsequent consequences of
delay and operational, administrative
burden on service providers and the
Commission.
EFFECTIVE DATE: December 30, 1994.
FOR FURTHER INFORMATION CONTACT: B.C.
‘‘Jay’’ Jackson, Jr., R. Barthen Gorman,
Commercial Radio Division; and David
H. Siehl, Policy Division, Wireless
Telecommunications Bureau, (202) 418–
1310.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Order in
CC Docket No. 92–115, FCC 94–357,
adopted December 30, 1994, and
released January 10, 1995.

The complete text of this Order is
available for inspection and copying
during normal business hours in the
FCC Dockets Branch (Room 230), 1919
M Street, NW., Washington, DC, and
also may be purchased from the
Commission’s copy contractor,
International Transcription Service, at
(202) 857–3800, 2100 M Street, NW.,
Suite 140, Washington, DC 20037.

Synopsis of Order

1. The Commission recently adopted
a Report and Order in this docket,
completely revising Part 22 of its Rules
and providing for the new Rules to go
into effect on January 1, 1995. Report
and Order, CC Docket No. 92–115, 9
FCC Rcd 6513 (1994), 59 FR 59502, Nov.
17, 1994 (Part 22 Order). The
Commission has received stay requests
from the Personal Communications
Industry Association (PCIA) and the
Mobile and Personal Communications
800 Section of the Telecommunications
Industry Association (TIA) with respect
to the effective date of certain aspects of
the Part 22 Order. PCIA requests that the
Commission stay implementation of the
Part 22 Order with respect to (1) new
application processing rules for 931
MHz paging, and (2) its policy
prohibiting two Part 22 licensees from
sharing a single transmitter. TIA
requests that the Commission stay
implementation of Section 22.919 of its
Rules, which conditions type-
acceptance of new cellular telephone
equipment on use of electronic serial
numbers (ESNs) that cannot be altered
once they are set by the manufacturer.

931 MHz Paging Rules

2. In the Part 22 Order, the
Commission adopted new procedures
for processing of 931 MHz paging

applications, based on frequency-
specific applications and use of
competitive bidding to select licensees
in the event of mutually exclusive
applications. The Commission further
stated that all 931 MHz applicants with
applications pending at the time the
new rules went into effect would be
given 60 days to amend their
applications in accordance with these
procedures.

3. The Commission has decided not to
address the merits of PCIA’s petition at
this time, but instead will temporarily
suspend implementation of the new 931
MHz application procedures on its own
motion. This temporary suspension of
the new procedures arises directly from
the discussion of 931 MHz paging in the
Part 22 Order. In the Part 22 Order, the
Commission observed that certain
paging applications that had previously
been granted, denied, or dismissed
under the old rules remained before it
in the form of petitions for
reconsideration and applications for
review. The Commission concluded that
these cases should be decided, to the
extent possible, under its existing
paging rules before the effective date of
the new rules. The Commission further
stated that if all pending petitions
relating to 931 MHz applications were
not acted upon by January 1,1995, it
would stay the effect of new Section
22.541 of our Rules concerning 931
MHz applications and also stay the 60-
day amendment procedure for all
pending 931 MHz applications until the
cases were resolved by order.

4. The Commission has determined
that additional time is required to
resolve certain of these cases, and it is,
therefore, suspending Section 22.541 of
the Rules and the 60-day amendment
procedure for pending 931 MHz
applications until further notice. This
order also suspends implementation of
Section 22.131, which superseded
Section 22.541 as of January 2, 1995,
insofar as it affects 931 MHz paging
applications. See Third Report and
Order. Implementation of Sections 3(n)
and 332 of the Communications Act,
Regulatory Treatment of Mobile
Services, GN Docket No. 93–252, FCC
94–212, adopted August 9, 1994,
released September 23, 1994; 59 FR
59945, Nov. 21, 1994. Consequently, the
Commission concludes that action on
PCIA’s request to stay the effective date
of the 931 MHz application processing
rules is unnecessary for the time being,
and therefore, is deferring consideration
of PCIA’s petition until further notice.

Sharing of Transmitters
5. In the Part 22 Order, the

Commission stated that as a matter of

policy, it intended to prohibit two or
more Part 22 licensees from sharing a
single transmitter. The concern in
establishing this policy was that shared
use of the same transmitter by two
different licensees could raise questions
regarding the control of and
responsibility for the transmitter. PCIA
requests a stay of this policy on the
grounds that it is inconsistent with the
past Commission practice and that
implementation of the policy would
cause irreparable harm to existing
licensees and the public.

6. The Commission concludes that a
stay is justified in this case, because it
has allowed dual licensing of Part 22
transmitters in the past, and continues
to allow dual licensing in the private
services. The Commission is concerned
that reversing this policy with respect to
Part 22 services could result in
inconsistent treatment of similar
services, in violation of the principle of
regulatory parity. Among other reasons,
the Commission also concludes that a
stay of the new policy will not cause
harm to other parties to the proceeding
or the public. Therefore, the
Commission concludes that
implementation of its policy against
dual licensing of transmitters should be
stayed pending reconsideration.

Cellular Electronic Serial Numbers
7. To combat the problem of cellular

fraud, the Commission adopted a new
rule in the Part 22 Order requiring
cellular telephone manufacturers to
install unalterable electronic serial
numbers (ESNs) in all new cellular
telephone equipment for which type-
acceptance is sought after January 1,
1995. The new § 22.919(c) of the Rules
provides that the ESN must be factory
set and must not be ‘‘alterable,
transferable, removable or otherwise
able to be manipulated.’’ The purpose of
this requirement is to prevent the
reprogramming of cellular telephones
with unauthorized or ‘‘cloned’’ ESNs.

8. TIA requests a stay of § 22.919(c),
and argues that requiring the use of
unalterable or ‘‘hardened’’ ESNs will
impose significant new costs on
manufacturers and will cause customer
dissatisfaction by preventing
manufacturer’s authorized agents from
making routine repairs and upgrades of
cellular equipment in the field that
involve changing the ESN. TIA also
contends that the requirement is
effective in combating fraud. The
Cellular Telecommunications Industry
Association (CTIA) opposed TIA’s
motion for stay.

9. On review of the pleadings, the
Commission concludes that TIA has not
met the legal standard for granting a
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stay. First, without prejudging a
separate petition for reconsideration
filed by TIA, the Commission concludes
that TIA has not shown that the petition
is likely to prevail on the merits. In
particular, TIA’s argument that the
Commission should adopt anti-fraud
rules based on authentication
procedures does not require
abandonment of ESN protection rules;
instead, if TIA’s alternative
methodology proves effective, it offers a
potentially complementary level of
protection against fraud rather than a
substitute for ESN regulation.

10. Second, the Commission is not
persuaded that either manufacturers or
cellular customers will be irreparably
harmed if the stay motion is not granted.
The new ESN rule applies only to new
equipment receiving type acceptance
after January 1, 1995. Thus,
manufacturers may continue to produce
equipment under previous type-
acceptances without being required to
install hardened ESNs. Finally, the cost
of allowing ESN ‘‘cloning’’ to go
virtually unchecked is far greater than
the cost of implementing the new rule.
The Commission therefore concludes
that TIA’s motion for stay should be
denied.

Ordering Clauses

11. Accordingly, it is ordered that the
effective date of new Section 22.541 of
our Rules, the application of new
Section 22.131 of our Rules insofar as it
applies to 931 MHz paging applications,
and the 60-day amendment procedure
for all pending 931 MHz paging
applications described in paragraph 98
of the Part 22 Order are stayed, effective
as of the adoption date of this Order,
until further notice.

12. It is further ordered That action on
the Petition for Partial Stay filed by the
Personal Communications Industry
Association on December 19, 1994, with
respect to implementation of new 931
MHz processing rules is deferred until
future notice.

13. It is further ordered That the
effective date of the policy prohibiting
two licensees from sharing a single
transmitter, as described in paragraph
71 of the Part 22 Order, is stayed,
effective as of the adoption date of this
order, until further notice.

14. It is further ordered That the
Motion for Stay filed by the Mobile and
Personal Communications 800 Section
of the Telecommunications Industry
Association on December 19, 1994, is
denied.

List of Subjects in 47 CFR Part 22

Communications common carriers,
Radio, Reporting and recordkeeping
requirements.
Federal Communications Commission.
William F. Caton,
Acting Secretary.

For the reasons set forth in the
preamble, 47 CFR part 22 is amended as
follows:

PART 22—PUBLIC MOBILE SERVICES

1. The authority citation for part 22
continues to read as follows:

Authority: 47 U.S.C. 154, 303, unless
otherwise noted.

2. Section 22.541 is stayed until
further notice.

[FR Doc. 95–1218 Filed 1–13–95; 8:45 am]
BILLING CODE 6712–01–M

47 CFR Part 73

[MM Docket No. 92–148; RM–8022]

Radio Broadcasting Services; Ludlow,
CA

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel
261B1 to Ludlow, California, as that
community’s second local FM broadcast
service, in response to a petition for rule
making filed on behalf of Miracle
Broadcasting. See 57 FR 31996, July 20,
1992. Coordinates used for Channel
261B1 at Ludlow are 34–47–31 and
116–03–56. Ludlow is located within
320 kilometers (199 miles) of the
Mexican border, and therefore,
concurrence of the Mexican government
to this proposal was obtained. With this
action, the proceeding is terminated.
DATES: Effective date:

February 27, 1995. The window
period for filing applications on
Channel 261B1 at Ludlow, California,
will open on February 27, 1995, and
close on March 30, 1995.
FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634–6530. Questions related to the
window application filing process for
Channel 261B1 at Ludlow, California,
should be addressed to the Audio
Services Division, FM Branch, (202)
418–2700.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 92–148,
adopted January 4, 1995, and released
January 12, 1995. The full text of this

Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW,
Washington, D.C. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857–3800, located at
1919 M Street, NW, Room 246, or 2100
M Street, NW, Suite 140, Washington,
D.C. 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Part 73 of Title 47 of the Code of

Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§ 73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by adding Channel 261B1 at
Ludlow.
Federal Communications Commission.
John A. Karousos,
Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.
[FR Doc. 95–1155 Filed 1–17–95; 8:45 am]
BILLING CODE 6712–01–F

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

RIN 1018–AC23

Endangered and Threatened Wildlife
and Plants; Gymnoderma Lineare
(Rock Gnome Lichen) Determined To
Be Endangered

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines the lichen
Gymnoderma lineare (rock gnome
lichen) to be an endangered species
under the authority of the Endangered
Species Act of 1973, as amended (Act).
This lichen, which is limited to 25
populations in North Carolina and 7
populations in Tennessee, is threatened
by collection, logging, and habitat
disturbance due to heavy use by hikers
and climbers. It is also indirectly
threatened by exotic insect pests and
possibly air pollution, which are
contributing to the demise of the Fraser
fir forests at higher elevations in the
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Southern Appalachians. This action
implements for Gymnoderma lineare
the Federal protection and recovery
provisions provided by the Act.
EFFECTIVE DATE: February 17, 1995.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Asheville Field Office, U.S.
Fish and Wildlife Service, 330
Ridgefield Court, Asheville, North
Carolina 28806.
FOR FURTHER INFORMATION CONTACT: Ms.
Nora Murdock at the above address
(Telephone 704/665–1195, Ext. 231).

SUPPLEMENTARY INFORMATION:

Background
Gymnoderma lineare (Evans)

Yoshimura and Sharp, first described by
Evans (1947) as Cladonia linearis from
material collected in Tennessee, is a
squamulose lichen in the reindeer moss
family. This species is the only member
of its genus occurring in North America
(Yoshimura and Sharp 1968).
Gymnoderma lineare occurs in rather
dense colonies of narrow straps
(squamules). The only similar lichens
are the squamulose species of the genus
Cladonia. Gymnoderma lineare has
terminal portions of the straplike
individual lobes that are blue-grey on
the upper surface and generally shiny-
white on the lower surface; near the
base they grade to black (unlike
squamulose Cladonia, which are never
blackened toward the base) (Weakley
1988, Hale 1979). Hale’s (1979)
description of the species reads,
‘‘Squamules dark greenish mineral grey;
lower surface white to brownish toward
the tips, weakly corticated; podetia
lacking but small clustered apothecia
common on low tips.’’ Weakley further
describes the species as having
squamules about 1 millimeter (.04
inches (in.)) across near the tip, tapering
to the blackened base, sparingly and
subdichotomously branched, and
generally about 1 to 2 centimeters (.39
to .79 in.) long (though they can be
longer or shorter, depending upon
environmental factors). The squamules
are nearly parallel to the rock surface,
but the tips curl away from the rock,
approaching or reaching a
perpendicular orientation to the rock
surface. The fruiting bodies (apothecia)
are borne at the tips of the squamules
and are black (contrasting to the brown
or red apothecia of Cladonia spp.)
(Weakley 1988). The apothecia are
borne singly or in clusters, usually at
the tips of the squamules but
occasionally along the sides; these have
been found from July through
September (Evans 1947, North Carolina

Natural Heritage Program records 1991).
The apothecia are either sessile or borne
on short podetia 1 to 2 millimeters (.04
to .08 in.) in height; the largest of these
have a diameter of about 1 millimeter
(.04 in.), with most being much smaller.
The apothecia are cylindrical in shape
and radial in symmetry (Evans 1947).
The primary means of propagation of
this lichen appears to be asexual, with
colonies spreading clonally.

Gymnoderma was considered a
monotypic genus for over a century,
until its revision by Yoshimura and
Sharp (1968). These authors reclassified
Evans’ (1947) Cladonia linearis as
Gymnoderma lineare on the basis of its
short and solid podetia that lack
symbiotic algae.

Gymnoderma lineare is endemic to
North Carolina and Tennessee and
occurs only in areas of high humidity,
either at high elevations, where it is
frequently bathed in fog, or in deep
gorges at lower elevations. It is
primarily limited to vertical rock faces
where seepage water from forest soils
above flows at (and only at) very wet
times. It is almost always found growing
with the moss Andreaea in these
vertical intermittent seeps. This
association makes it rather easy to
search for, due to the distinctive reddish
brown color of Andreaea that can be
observed from a considerable distance
(Weakley 1988). Most populations occur
above an elevation of 1,524 meters
(5,000 feet). In Tennessee, it is
apparently limited to the Great Smoky
Mountains National Park. Other species
often found growing with G. lineare
include Huperzia selago, Stereocaulon
sp., Scirpus cespitosus, Carex misera,
Rhododendron spp., Saxifraga
michauxii, Krigia montana, Heuchera
villosa, Geum radiatum, and sometimes
Juncus trifidus. The high-elevation
coniferous forests adjacent to the rock
outcrops and cliffs most often occupied
by the species are dominated by red
spruce (Picea rubens) and another
Federal candidate species, Fraser fir
(Abies fraseri).

Thirty-seven populations of
Gymnoderma lineare have been
reported historically; thirty-two remain
in existence. Seven of these populations
are in Sevier County, Tennessee. In
North Carolina, two populations remain
in Mitchell County, five in Jackson
County, four in Yancey County, one in
Swain County, three in Transylvania
County, four in Buncombe county, two
in Avery County, two in Ashe County,
one in Rutherford County, and one in
Haywood County. Historically, five
additional populations were known for
this species. The reasons for the
disappearance of the species at most of

these sites are undocumented; however,
one is believed to have been destroyed
by highway construction. Many of the
formerly occupied sites are subjected to
heavy recreational use by hikers,
climbers, and sightseers. In addition, the
coniferous forests, particularly those
dominated by Fraser fir at the high-
elevation sites, are being decimated by
the balsam wooly adelgid, an exotic
insect pest, and possibly by air
pollution. The death of the forests
adjacent to the habitat occupied by this
lichen has resulted in locally drastic
changes in microclimate, including
desiccation and increased temperatures.

The continued existence of this
species is threatened by trampling and
associated soil erosion and compaction,
other forms of habitat disturbance due
to heavy recreational use of the habitat
by hikers, climbers, and sightseers, as
well as by development for commercial
recreational facilities and residential
purposes. It is also potentially
threatened by logging, collectors, and air
pollution (either directly or indirectly).

Only 7 of the remaining 32
populations cover an area larger than 2
square meters (2.4 square yards). Most
are 1 meter (3.3 feet) or less in size. It
is not known what constitutes a genetic
individual in this species, and it is
possible that each of these small
colonies or patches consists of only a
single clone (Weakley 1988). Over the
past decade several of the currently
extant populations have undergone
significant declines (Paula DePriest,
Smithsonian Institution, personal
communication, 1992; Karin Heiman,
Environmental Consultant, personal
communication, 1992), some within as
little as 1 year (Alan Smith,
Environmental Consultant, personal
communication, 1992). Although all but
five of the remaining populations are in
public ownership, many continue to be
impacted by collectors, recreational use,
and environmental factors. Although no
populations are known to have been lost
as a result of logging operations, this is
a potential threat.

Previous Federal Action
Federal government actions on

Gymnoderma lineare began with the
1990 publication in the Federal Register
of a revised notice of review of plant
taxa for listing as endangered or
threatened species (55 FR 6184);
Gymnoderma lineare was included in
that notice as a category 2 species.
Category 2 species are those for which
listing as endangered or threatened may
be warranted but for which substantial
data on biological vulnerability and
threats is not currently known or on file
to support proposed rules.
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Subsequent to this notice, the Service
received additional information from
the North Carolina Natural Heritage
Program (Alan Weakley, North Carolina
Natural Heritage Program, personal
communication, 1991) and the
Smithsonian Institution (DePriest,
personal communication, 1992); this
information and additional field data
gathered by the North Carolina Natural
Heritage Program, the Service, and the
National Park Service (Keith Langdon
and Janet Rock, Great Smoky Mountains
National Park, personal communication,
1992; Bambi Teague, Blue Ridge
Parkway, personal communication,
1991) indicated that the addition of
Gymnoderma lineare to the Federal List
of endangered or threatened plants is
warranted. The Service approved this
species for elevation to category 1 on
August 30, 1993, and proposed it for
listing as endangered on December 28,
1993 (58 FR 68623).

Summary of Comments and
Recommendations

In the December 28, 1993, proposed
rule and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the
development of a final rule. Appropriate
State agencies, county governments,
Federal agencies, scientific
organizations, and other interested
parties were contacted and requested to
comment. Newspaper notices inviting
public comment were published in the
‘‘Asheville Citizen-Times’’ (Asheville,
North Carolina) on January 14, 1994,
and the ‘‘Mountain Press’’ (Sevierville,
Tennessee) on January 17, 1994.

Fifteen comments were received.
Eleven of these expressed support for
the proposal, and one presented
additional information without stating a
position. One additional respondent
took no position on the proposal but
expressed a negative view toward the
potential designation of critical habitat.
Two respondents opposed the proposal;
one stated no reason for opposition, the
other expressed the opinion that logging
was not a potential threat to the lichen
and that extinction is a natural process.
In the proposed rule the Service stated
that no populations of this species were
known to have been destroyed as a
result of logging operations but that this
was a potential threat. This is
particularly true where the lichen grows
on boulder faces along stream edges in
hardwood forests. Although there is no
direct evidence of destruction of
populations by silvicultural activities,
monitoring of this species has only
recently begun. Other populations have
undoubtedly been lost without their

extirpation having been documented. In
addition, there is a strong association of
this species with watersheds where
intensive logging has not occurred
(Langdon, personal communication,
1993; Weakley, personal
communication, 1993). Based upon this
evidence, the Service believes that
intensive logging is a potential threat to
some of the remaining populations of
this species.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Gymnoderma lineare should be
classified as an endangered species.
Procedures found at section 4(a)(1) of
the Act and regulations (50 CFR part
424) implementing the listing
provisions of the Act were followed. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in section 4(a)(1). These factors and
their application to Gymnoderma
lineare (Evans) Yoshimura and Sharp
are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.
Gymnoderma lineare is a narrow
endemic, restricted to high-elevation
mountaintops and cliff faces and the
lower-elevation gorges in the Southern
Appalachians of western North Carolina
and eastern Tennessee (see
‘‘Background’’ section for specific
distributions). Although populations are
declining and vanishing for reasons that
are, in many cases, not clearly
understood, destruction and adverse
modification of habitat pose a major
threat to the remaining populations of
this species. Fourteen percent of the
historically known populations have
been completely extirpated, and many
others have been severely reduced in
size. Only 32 populations remain, most
covering an area less than 1 square
meter (1.2 square yards) in size.

Five of these populations are on
privately owned lands, with one slated
for residential development within the
near future. Although the majority of the
remaining populations are on publicly
owned lands, most of these are subject
to heavy recreational use, and many
have been damaged as a result. Four
populations contain 75 percent of the
remaining plants. Three of these are
located on lands administered by the
National Park Service and the U.S.
Forest Service, at sites where they are
subjected to intense use by hikers,
climbers, and sightseers. The only other
relatively large population is located on

a privately owned site that has been
developed as a commercial recreational
facility. All the known populations
combined cover a total area of
approximately 142 square meters (170
square yards). All five privately owned
sites are unprotected and are located in
an area that is rapidly developing as a
center for resorts and tourism.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Gymnoderma lineare is not
currently a significant component of the
commercial trade in native plants. Hale
(1979) stated, ‘‘This is one of the most
unusual endemic lichens in North
America and should not be collected by
individuals.’’ Nevertheless, many
populations have been decimated by
scientific collectors. Paula DePriest
(personal communication, 1992)
observed that at least one population in
the Great Smoky Mountains National
Park was virtually wiped out by
lichenologists who collected them
during a field trip. Given the very small
size of most colonies and the slow
growth rate of this species, extirpation
by collecting or by natural accident
(such as slides or floods) is a distinct
possibility (Weakley 1988). Many of the
populations are easily accessible, being
close to trails or roads. Publicity could
generate an increased demand and
intensify collecting pressure (see
‘‘Critical Habitat’’ section for reasons
why critical habitat is not being
designated).

C. Disease or predation. This taxon is
not known to be threatened by disease
or predation.

D. The inadequacy of existing
regulatory mechanisms. Gymnoderma
lineare is afforded legal protection in
North Carolina by North Carolina
General Statute, article 20, chapter 106,
sections 202.1–202.8, that prohibits
intrastate trade and taking of State-listed
plants without a State permit and
written permission of the landowner.
Gymnoderma lineare is listed in North
Carolina as threatened; it is not
currently listed in Tennessee. State
prohibitions against taking are difficult
to enforce and do not cover adverse
alterations of habitat or unintentional
damage from recreational use. The Act
will provide additional protection and
encouragement of active management
for Gymnoderma lineare, particularly on
Federal lands.

E. Other natural or manmade factors
affecting its continued existence. This
taxon is rare and vulnerable due to its
specialized habitat requirements for
bare rock faces with a precise amount of
moisture and light. As mentioned in the
previous sections of this rule, most of
the remaining populations are small in
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numbers of individuals and in terms of
area covered by the plants. Therefore,
there is probably little genetic
variability in this species, making it
more important to maintain as much
habitat and as many of the remaining
colonies as possible. Rock slides, severe
storms or droughts, or other natural
events could easily eliminate
populations of this lichen.

In recent years the spruce-fir forests
adjacent to the high-elevation cliffs and
rock outcrops occupied by this rare
lichen have suffered dramatic declines
due, at least in part, to airborne
pollution and the impacts of an exotic
insect, the balsam wooly adelgid. The
impacts of this forest decline on
Gymnoderma lineare cannot be
accurately assessed at this time. Even
though rock gnome lichen often grows
in exposed places, the drastic decline of
adjacent high-elevation forests may
result in excessive desiccation of the
moist sites required by the species. This
theory would seem to be supported by
the fact that Geum radiatum (spreading
avens), already federally listed as
endangered, is showing drastic declines
at many of the same sites. With all but
seven of the remaining populations of
Gymnoderma lineare being less than 2
square meters (2.4 square yards) in size,
and with this species’ very slow growth
rate, even relatively small declines
could pose a significant threat to the
long-term survival and recovery of the
species.

In addition to the indirect effects of
air pollution on this species’ habitat,
lichens are known to effectively
accumulate a wide variety of pollutants
washed from the atmosphere by
precipitation (St. Clair 1987).
Photosynthetic rates, respiration rates,
and the membrane integrity of lichens
have all been found to be very sensitive
to a wide range of common air
pollutants, including sulfur dioxide. St.
Clair (1987) states, ‘‘Indeed lichen
physiological processes appear to
provide an indication of pollution
damage long before any visible thallus
necrosis or changes in community
structure can be detected.’’ A field study
conducted by Pearson and Rodgers
(1982) showed that membrane integrity
in lichens is severely impacted
following exposure to sulfur dioxide.
Lawrey (1987) found that increasing
levels of sulfur dioxide pollution had
resulted in the elimination of some
species of lichens in an area just north
of the range of Gymnoderma lineare.
Heavy metals and ozone also have been
found to negatively affect lichens’
potassium efflux, chlorophyll content,
and photosynthetic rates (Puckett 1976,
Nash and Sigal 1979, Sigal and Taylor

1979). Several observers have already
noted declines in populations of
Gymnoderma lineare that cannot be
directly attributed to physical
disturbance of the habitat (Weakley,
personal communication, 1992;
DePriest, personal communication,
1992; Shawn Oakley, The Nature
Conservancy, North Carolina Field
Office, personal communication, 1992).
Given the extremely small size of most
of the remaining populations, declines
of just a few centimeters a year could
result in the imminent extirpation of all
but three of the remaining populations
of this species.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list Gymnoderma
lineare as endangered. With 14 percent
of the known populations having been
completely extirpated and all the
remaining populations subject to some
form of threat, this species warrants
protection under the Act. With the small
number of individuals and area covered
by the remaining populations, and with
significant declines having been
documented in many of these, this
species is in danger of extinction
throughout all or a significant portion of
its range and therefore qualifies as an
endangered species under the Act.
Critical habitat is not being designated
for the reasons discussed below.

Critical Habitat
Section 4(a)(3) of the Act, as

amended, requires that, to the maximum
extent prudent and determinable, the
Secretary propose critical habitat at the
time the species is proposed to be
endangered or threatened. The Service
finds that designation of critical habitat
is not presently prudent for
Gymnoderma lineare. Publication of
critical habitat descriptions and maps
would increase public interest and
possibly lead to additional threats for
this species from collecting and
vandalism (see threat factor ‘‘B’’ above).
The species has already been subjected
to excessive collecting by scientific
collectors at several sites. Increased
publicity and a provision of specific
location information associated with
critical habitat designation could result
in increased collection from the
remaining wild populations. Although
taking of endangered plants from lands
under Federal jurisdiction (and from
privately owned lands under certain
circumstances—see ‘‘Available
Conservation Measures’’ section) and
reduction to possession is prohibited by

the Act, taking provisions are difficult to
enforce. Publication of critical habitat
descriptions would make Gymnoderma
lineare more vulnerable and would
increase enforcement problems for the
U.S. Forest Service and the National
Park Service. Also, the populations on
private lands would be more vulnerable
to taking. Increased visits to population
locations stimulated by critical habitat
designation, even without collection of
plants, could adversely affect the
species due to the associated increase in
trampling of the fragile habitat occupied
by this lichen. The lichen is easily
scraped off its rocky substrate, and
denuded habitat is not quickly
recolonized. The Federal and State
agencies and landowners involved in
managing the habitat of this species
have been informed of the plant’s
locations and of the importance of
protection; therefore, it would not be
prudent and no additional benefit
would result from a determination of
critical habitat.

Available Conservation Measures
Conservation measures provided to

species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. Such actions
are initiated by the Service following
listing. The protection required of
Federal agencies and the prohibitions
against taking are discussed, in part,
below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

The U.S. Forest Service and the
National Park Service have jurisdiction
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over portions of the species’ habitat.
Federal activities that could impact
Gymnoderma lineare and its habitat in
the future include, but are not limited
to, the following—construction of
recreational facilities (including trails,
buildings, or maintenance of these
facilities), use of aerially applied
retardants in fire-fighting efforts, road
and utility line construction, certain
forest management activities, permits
for mineral exploration and mining,
regulation of air pollution, and any
other activities that do not include
planning for the species’ continued
existence. The Service will work with
the involved agencies to secure
protection and proper management of
Gymnoderma lineare while
accommodating agency activities to the
extent possible.

The Act and its implementing
regulations found at 50 CFR 17.61,
17.62, and 17.63 set forth a series of
general prohibitions and exceptions that
apply to all endangered plants. All
prohibitions at section 9(a)(2) of the Act,
implemented by 50 CFR 17.61, apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export any endangered plant,
transport it in interstate or foreign
commerce in the course of a commercial
activity, sell or offer it for sale in
interstate or foreign commerce, or
remove it from areas under Federal
jurisdiction and reduce it to possession.
In addition, the 1988 amendments (P.L.
100–478) to the Act protect endangered
plants from malicious damage or
destruction on Federal lands, and the
removal, cutting, digging up, or
damaging or destroying in knowing
violation of any State law or regulation,
including State criminal trespass law.
Certain exceptions apply to agents of the
Service and State conservation agencies.

It is the policy of the Service,
published in the Federal Register on
July 1, 1994 (59 FR 34272), to identify
to the maximum extent practicable at
the time a species is listed those
activities that would or would not
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness of the effect
of the listing on proposed and ongoing
activities within a species’ range. Of the
thirty-two remaining populations of
Gymnoderma lineare all but five are
located on public lands. Collection,
damage or destruction of this species on
public lands is prohibited, although in
appropriate cases a Federal endangered
species permit may be issued to allow
collection. Removal, cutting, digging up,

damaging or destroying endangered
plants on non-Federal lands would
constitute a violation of section 9 if
conducted in knowing violation of State
law or regulations or in violation of
State criminal trespass law. North
Carolina prohibits intrastate trade and
take of G. lineare without a State permit
and written permission from the
landowner. G. lineare is not legally
protected under Tennessee State law,
since the State’s list does not include
nonvascular plants. The only known
populations in Tennessee are found on
public lands. The Service is not aware
of any otherwise conducted or proposed
by the public that will be affected by
this listing and result in a violation of
section 9.

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered species
under certain circumstances. It is
anticipated that few permits would ever
be sought or issued since Gymnoderma
lineare is not common in the wild and
is not commercially cultivated.
Questions regarding whether specific
activities will constitute a violation of
section 9 should be directed to the Field
Supervisor of the Service’s Asheville
Office (see ADDRESSES section). Requests
for copies of the regulations on listed
plants and inquiries regarding
prohibitions should be addressed to the
U.S. Fish and Wildlife Service,
Southeast Regional Office, Ecological
Services Division, Threatened and
Endangered Species, 1875 Century
Boulevard, Atlanta, Georgia 30345–3301
(Telephone 404/679–7099, Facsimile
404/679–7081).

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Act. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).
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Authority: The primary author of this final
rule is Ms. Nora Murdock (see ADDRESSES
section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361–1407; 16 U.S.C.
1531–1544; 16 U.S.C. 4201–4245; Pub. L. 99–
625, 100 Stat. 3500; unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under lichens, to the List of
Endangered and Threatened Plants to
read as follows:

§ 17.12 Endangered and threatened plants.

* * * * *
(h) * * *
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Species
Historic range Family name Status When listed Critical

habitat
Special
rulesScientific name Common name

* * * * * * *
LICHENS

* * * * * * *
Gymnoderma lineare Rock gnome lichen . U.S.A. (NC, TN) ...... Cladoniaceae ......... E 572 NA NA

* * * * * * *

Dated: December 6, 1994.
Mollie H. Beattie,
Director, Fish and Wildlife Service.
[FR Doc. 95–1174 Filed 1–17–95; 8:45 am]
BILLING CODE 4310–55–P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 646

[Docket No. 950110009–5009–01; I.D.
120594B]

RIN 0648–AH45

Snapper-Grouper Fishery Off the
Southern Atlantic States; Landing Gag

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Emergency interim rule.

SUMMARY: NMFS publishes this
emergency interim rule at the request of
the South Atlantic Fishery Management
Council (Council) to require that
selected vessels in the commercial
snapper-grouper fishery land gag in a
whole condition. The intended effect of
this rule is to facilitate the collection of
biological data necessary for the
management of gag.
EFFECTIVE DATE: January 18, 1995,
through April 18, 1995.
ADDRESSES: Copies of documents
supporting this action, including an
environmental assessment, may be
obtained from Peter J. Eldridge,
Southeast Regional Office, NMFS, 9721
Executive Center Drive N., St.
Petersburg, FL 33702.
FOR FURTHER INFORMATION CONTACT:
Peter J. Eldridge, 813–570–5305.
SUPPLEMENTARY INFORMATION: Snapper-
grouper species off the southern
Atlantic states are managed under the
Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic (FMP). The FMP was prepared
by the Council and is implemented
through regulations at 50 CFR part 646

under the authority of the Magnuson
Fishery Conservation and Management
Act (Magnuson Act).

Gag, Mycteroperca microlepis, is a
protogynous hermaphrodite in the
family Serranidae (sea basses) that is
found throughout the South Atlantic
region. It is a relatively long-lived
species that is highly prized by
fishermen. Gag form spawning
aggregations consisting of a few
dominant males and many females.
Male gag are very aggressive during
spawning and are particularly
vulnerable to overfishing during the
spawning season. Several related
species in the Caribbean have
experienced recruitment failure due to
excessive fishing during the spawning
season.

Whereas the average sex ratio (male to
female) of gag previously was 1:10,
recently it appears to be approaching
1:100. This is coincident with
increasing fishing pressure on gag,
declining landings, and smaller average
size of gag landed. Recent public
testimony indicates a growing concern
that the gag stock is declining.

The Council is concerned that a
reduction in abundance of males is
adversely affecting the reproductive
capacity of the resource. The Council
considered management measures for
gag in Amendments 6 and 7 to the FMP,
but deferred action because of the lack
of definitive, current information on the
sex ratio and other reproductive
characteristics. That information has
been difficult to obtain because gag are
eviscerated at sea, as specifically
authorized at 50 CFR 646.21(b)(1).
Hence, their reproductive organs have
been unavailable for sampling by NMFS
biologists.

In October 1994, NMFS biologists
reported the inadequacy of current data
to the Council. Because of that
inadequacy of data, the Council
requested this emergency interim rule
so that the reproductive organs of gag
could be sampled during the 1994–95
spawning season that begins in
December. Sampling is expected to
occur through April, the end of the
spawning season.

A significant reduction in the
reproductive capacity of gag will result
in recruitment overfishing and
consequent long-term adverse impacts
on the resource. The availability of gag
reproductive organs under this
emergency interim rule will enable
NMFS biologists to obtain information
necessary for the Council to determine
changes in the reproductive capacity of
gag and to formulate management
measures to avert recruitment
overfishing, if necessary. The Council
requests this action now to take
advantage of the 1994–95 spawning
season, during which gag are more
readily available. If the data are not
collected under this emergency interim
rule, the 1994–95 spawning season will
be over before an FMP amendment can
be implemented to collect the data.
Thus the data would not be available for
at least another year. Such delay is not
in the best interests of effective
management of the gag resource and
may require more severe measures to
avert recruitment overfishing. Based on
data obtained during the forthcoming
spawning season, the Council will be
able to devise appropriate management
measures for implementation by NMFS
prior to the 1995–96 spawning season.

The NMFS Science and Research
Director will select permitted vessels for
sampling and notify vessel owners in
writing. Sampling will occur at
dockside or in dealer establishments.
Sampling schedules will be coordinated
among vessel owners, dealers, and
NMFS port agents to ensure effective,
representative sampling of landings and
to minimize disruption of off-loading
procedures. The cooler weather during
the sampling program will minimize
possible deterioration of product quality
because bacterial activity is markedly
reduced at lower temperatures.

Compliance with NMFS Guidelines for
Emergency Rules

The Council and NMFS have
concluded that the present situation
constitutes a biological emergency,
which is properly addressed by this
emergency interim rule, and that the
situation meets NMFS’s policy
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guidelines for the use of emergency
rules as published on January 6, 1992
(57 FR 375). The situation: (1) Results
from recent, unforeseen events or
recently discovered circumstances; (2)
presents a serious management problem;
and (3) can be adequately handled only
by an emergency rule for which the
immediate benefits would outweigh the
value of advance notice, public
comment, and deliberative
consideration provided under the
normal FMP amendment and
rulemaking process. The basis for the
conclusions regarding these emergency
guidelines is summarized above.

NMFS concurs with the Council’s
findings about the biological emergency
and the need for immediate regulatory
action. Accordingly, NMFS publishes
this emergency interim rule, effective
initially for 90 days, as authorized by
section 305(c) of the Magnuson Act. By
agreement of NMFS and the Council,
this emergency interim rule may be
extended for an additional period of 90
days.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), has determined
that this rule is necessary to respond to
an emergency situation and is consistent
with the Magnuson Act and other
applicable law.

This emergency interim rule has been
determined to be not significant for
purposes of E.O. 12866.

The AA finds that the immediate need
to commence the necessary data
collection on the sex ratio of gag during
the current spawning season constitutes
good cause to waive the requirement to
provide prior notice and an opportunity
for public comment, pursuant to
authority set forth at 5 U.S.C. 553(b)(B),
as such procedures would be contrary to
the public interest. Similarly, the need
to implement these measures in a timely
manner to address the biological
emergency described above constitutes
good cause, under authority contained
in 5 U.S.C. 553(d)(3), to waive the 30-
day delay in effective date.

List of Subjects in 50 CFR Part 646
Fisheries, Fishing, Reporting and

recordkeeping requirements.
Dated: January 10, 1995.

Charles Karnella,
Acting Program Management Officer,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 646 is amended,
effective January 18, 1995 through April
18, 1995, as follows:

PART 646—SNAPPER-GROUPER
FISHERY OFF THE SOUTHERN
ATLANTIC STATES

1. The authority citation for part 646
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In § 646.7, paragraph (zz) is added
to read as follows:

§ 646.7 Prohibitions.

* * * * *
(zz) Fail to maintain gag in a whole

condition, as specified in § 646.21(b)(3).
3. In § 646.21, paragraph (b)(3) is

added to read as follows:

§ 646.21 Harvest limitations.

* * * * *
(b) * * *
(3) The provisions of paragraph (b)(1)

of this section notwithstanding, the
owner or operator of a vessel for which
a permit for snapper-grouper, excluding
wreckfish, has been issued, as required
by § 646.4(a)(1), and that is selected in
writing by the Science and Research
Director, must maintain gag in a whole
condition, that is, not eviscerated,
through off-loading and after off-loading
for such time as will provide a
reasonable opportunity for the Science
and Research Director to collect
biological samples.
* * * * *
[FR Doc. 95–1070 Filed 1–17–95; 8:45 am]
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DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1494

Export Bonus Programs

AGENCY: Commodity Credit Corporation
(CCC), USDA.
ACTION: Proposed rule.

SUMMARY: The Commodity Credit
Corporation is proposing to amend its
regulations to: (1) Delete the export
experience requirement for qualification
to participate in the Export
Enhancement Program (EEP) and the
Dairy Export Incentive Program (DEIP)
and (2) establish the time at which new
program participants would be eligible
to receive bonus payments. These
amendments are intended to provide the
opportunity for a greater number of U.S.
exporters to participate in the EEP and
the DEIP. The proposed rule would also
amend several provisions of the
regulations to make them clearer, easier
to read, and more consistent with the
regulations that apply to some of the
other CCC export programs.
DATES: Comments must be submitted on
or before March 20, 1995.
ADDRESSES: All comments concerning
these proposed regulations should be
addressed to L.T. McElvain, Director,
CCC Operations Division, Foreign
Agricultural Service, U.S. Department of
Agriculture, AG Box 1035, Washington,
DC 20250–1035; FAX (202) 720–2949.
All comments received will be available
for public inspection at the above
address during regular business hours.
FOR FURTHER INFORMATION CONTACT: L.T.
McElvain, Director, CCC Operations
Division, at the address stated above.
Telephone (202) 720–6211. The U.S.
Department of Agriculture (USDA)
prohibits discrimination in its programs
on the basis of race, color, national
origin, sex, religion, age, disability,
political beliefs and marital or familial
status. Persons with disabilities who
require alternative means for
communication of program information

(braille, large print, audiotape, etc.)
should contact the USDA Office of
Communications at (202) 720–5881
(voice) or (202) 720–7808 (TDD).

SUPPLEMENTARY INFORMATION:

Executive Order 12866
This proposed rule is issued in

conformance with Executive Order
12866. It has been determined to be
neither significant nor economically
significant for the purposes of E.O.
12866 and, therefore, has not been
reviewed by the Office of Management
and Budget (OMB).

Regulatory Flexibility Act
It has been determined that the

Regulatory Flexibility Act is not
applicable to this proposed rule since
CCC is not required by 5 U.S.C. 553 or
any other provision of law to publish a
notice of rulemaking with respect to the
subject matter of this rule.

Executive Order 12372
This program is not subject to the

provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. See notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Environmental Evaluation
It has been determined by an

environmental evaluation that this
action will not have a significant impact
on the quality of the human
environment. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Paperwork Reduction Act
The amendment to 7 CFR part 1494

set forth in this proposed rule does not
contain information collections that
require clearance by the OMB under the
provisions of 44 U.S.C. 35.

Executive Order 12778
This proposed rule has been reviewed

under Executive Order 12778, Civil
Justice Reform. The proposed rule
would have preemptive effect with
respect to any state or local laws,
regulations, or policies which conflict
with such provisions or which
otherwise impede their full
implementation. The rule would not
have retroactive effect. The regulations
currently require that certain

administrative remedies be exhausted
before suit may be filed, and the
proposed rule does not change this
requirement.

The Department of Agriculture is
committed to carrying out its statutory
and regulatory mandates in a manner
that best serves the public interest.
Therefore, where legal discretion
permits, the Department actively seeks
to promulgate regulations that promote
economic growth, create jobs, are
minimally burdensome, and are easy for
the public to understand, use or comply
with. In short, the Department is
committed to issuing regulations that
maximize net benefits to society and
minimize costs imposed by those
regulations.

Request for Public Comment
Comments are requested with respect

to this proposed rule and such
comments shall be considered in
developing the final rule.

Background
The current EEP regulations require

an exporter that seeks to participate in
the program to qualify in accordance
with the procedures set forth in 7 CFR
1494.301. These qualification
procedures also apply to the DEIP
pursuant to 7 CFR 1494.1200. One
provision, the current § 1494.301(a)(1),
requires a person seeking to qualify to
submit evidence of its experience,
within the preceding three calendar
years, in selling for export a particular
eligible commodity or an agricultural
commodity which CCC determines to be
similar to the eligible commodity.
Under the current regulations, an
exporter must qualify separately for
each eligible commodity that it intends
to export.

These requirements have limited
exporter participation in the EEP and
the DEIP. As a result, CCC is proposing
to delete the current § 1494.301(a)(1)
and dispense with the prior export
experience requirement. If the proposed
amendment is adopted, an exporter
would simply qualify one time to be
eligible to participate in a program and
could thereafter export any eligible
commodity under that program.
Accordingly, the proposed rule revises
the definition of ‘‘eligible exporter’’ in
§ 1494.201(q) and deletes the current
§ 1494.301(b), which sets forth the
procedure to qualify for additional
eligible commodities.
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An exporter that is currently qualified
to export a specific eligible
commodity(ies) under one of these
programs would be qualified to export
any eligible commodity under such
program. However, an exporter that
sought to participate in both the EEP
and the DEIP would have to qualify
separately for each program.

The proposed rule also provides, in
the revised § 1494.301(g), that a
qualified exporter (i.e., an ‘‘eligible
exporter’’) that has not yet demonstrated
its ability to participate successfully in
the EEP would become eligible to
receive a bonus payment(s) only after
the eligible commodity specified in an
EEP Agreement entered into the eligible
country. Such an exporter would have
to furnish performance security under
‘‘Option B’’ of the applicable Invitation
and follow the procedure specified in
§ 1494.701(d) to request the payment of
the bonus.

A qualified exporter could
demonstrate its ability to participate
successfully in the EEP by entering or
causing to be entered into the eligible
country at least 95% of the quantity of
the eligible commodity specified in any
one EEP Agreement. CCC would
consider that an exporter had proven its
ability to participate successfully in the
EEP as of the date on which CCC paid
to the exporter a bonus for entry of a
quantity that brought the total entered
quantity for any one EEP Agreement to
at least 95%. For all EEP Agreements
that such exporter entered into with
CCC subsequent to that date, the
exporter could furnish performance
security under ‘‘Option A’’ of the
applicable Invitation and be eligible to
receive bonus payments upon the
submission of export documents, in
accordance with § 1494.701(c).

CCC has not permitted exporters to
furnish performance security and seek
bonus payments under ‘‘Option B’’ in
recent EEP and DEIP Invitations. If this
proposed rule is adopted, then CCC
would again permit exporters to select
‘‘Option B.’’ CCC would set the
performance security rates for both
‘‘Option A’’ and ‘‘Option B’’ at the same
level. (Currently this rate is 10% of the
sales price, but the rate applicable to
offers made in response to an Invitation
will be specified in such Invitation.)
Therefore, the only difference between
the two options would be in the timing
of the bonus payment, i.e., after export
for ‘‘Option A’’ or after entry for
‘‘Option B.’’

The revised § 1494.301(g) would also
apply to the DEIP, pursuant to 7 CFR
§ 1494.1200. However, the EEP and the
DEIP would continue to be administered
separately and the entry of the eligible

commodity into a country under one
program would not satisfy the entry
requirement to demonstrate successful
performance under the other program.

This proposed amendment would
permit a new company without specific
export experience to demonstrate its
ability to participate successfully
without foregoing the benefit of the
export bonus. At the same time, by
paying the bonus to new program
participants only after the arrival of the
eligible commodity, CCC would protect
its interests.

CCC is also proposing to make several
other minor changes that would apply
to both the EEP and the DEIP. First, the
proposed rule would add, in the revised
§ 1494.301(a)(6), a requirement that
exporters interested in qualifying for
program participation certify that
neither the exporter nor any of its
principals has been debarred,
suspended, or proposed for debarment
from contracting with or participating in
programs administered by any U.S.
Government agency. This would make
the EEP and DEIP regulations consistent
with the regulations governing CCC’s
export credit guarantee programs.

Second, CCC is proposing to delete
the second sentence in the paragraph
that is currently designated
§ 1474.301(e) but that has been
redesignated as § 1494.301(d) in the
proposed rule. This sentence states that
persons with a history of unsatisfactory
participation in U.S. Government
programs or performance of contracts or
agreements with the U.S. Government
during the past three years will be
ineligible to participate in the EEP,
unless CCC determines that permitting
the interested person to participate
would be in the best interests of the
program. This sentence is unnecessary,
and potentially confusing, because CCC
already has the authority and
procedures to suspend or debar a person
from program participation for these
reasons pursuant to its suspension and
debarment regulations (7 CFR part
1407).

Third, CCC is proposing to delete the
paragraph designated § 1494.301(f)(3) in
the current regulations, which provides
that a person is ineligible to participate
in the EEP if such person employs any
individuals debarred or suspended from
contracting with or participating in
programs administered by any agency of
the U.S. Government. This language is
overly broad and CCC would be
adequately protected by § 1494.301(a)(6)
and (e) as revised in the proposed rule.

Fourth, CCC is proposing to rewrite
the paragraph that is currently
designated § 1474.301(g) but that has
been redesignated as § 1494.301(f) in the

proposed rule. The first sentence was
rewritten in the proposed rule to inform
qualified exporters in a more direct
fashion that they have a duty to update
the information they have provided to
CCC pursuant to § 1494.301(a) to ensure
that it is current and accurate. The
second sentence was deleted in the
proposed rule because it is unnecessary.
If CCC receives information indicating
that a qualified exporter should no
longer be permitted to participate in its
programs, it will take action to suspend
or debar such exporter pursuant to
CCC’s suspension and debarment
regulations.

The proposed rule contains other
minor, non-substantive changes that are
intended to make the rule clearer, easier
to read, and more consistent with the
regulations that apply to some of the
other CCC export programs.

List of Subjects in 7 CFR Part 1494

Administrative practice and
procedure, Agricultural commodities,
Exports, Government contracts,
Reporting and recordkeeping
requirements.

Accordingly, it is proposed that 7 CFR
part 1494 be amended as follows:

PART 1494—EXPORT BONUS
PROGRAMS

Subpart B—Export Enhancement
Program Operations

1. The authority citation for 7 CFR
part 1494, subpart B, continues to read
as follows:

Authority: 7 U.S.C. 5602, 5651, 5661, 5662,
5676; 15 U.S.C. 714c.

2. Paragraph (q) of Section 1494.201 is
revised to read as follows:

§ 1494.201 Definitions of terms.

* * * * *
(q) Eligible exporter—A person that

has been notified by CCC that such
person is qualified to submit offers in
response to Invitations.
* * * * *

3. Section 1494.301 is amended by
revising the introductory text and the
paragraph (a) introductory text; by
removing paragraph (a)(1) and
redesignating paragraphs (a)(2) through
(a)(6) as paragraphs (a)(1) through (a)(5),
respectively; by adding a new paragraph
(a)(6); by removing paragraph (b) and
redesignating paragraphs (c) through (g)
as paragraphs (b) through (f),
respectively; by revising newly
designated paragraphs (b), (d), (e) and
(f); and by adding a new paragraph (g)
to read as follows:
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§ 1494.301 Information required for
program participation.

Before CCC will consider an offer
from an interested person, such person
must qualify for participation in the
program. Based upon information
submitted by the interested person and
available from public sources, CCC will
determine whether the interested person
is eligible for participation in the
program.

(a) Submission of documentation. An
interested person that wishes to qualify
as an eligible exporter must furnish the
following information or documentation
to CCC at the address referenced in the
Notice to Exporters—EEP Contacts:
* * * * *

(6) The following certification: ‘‘I
certify, to the best of my knowledge and
belief, that neither [name of interested
person] nor any of its principals has
been debarred, suspended, or proposed
for debarment from contracting with or
participating in programs administered
by any U.S. Government agency.
[‘‘Principals,’’ for the purpose of this
certification, means officers; directors;
owners of five percent or more of stock;
partners; and persons having primary
management or supervisory
responsibility within a business entity
(e.g., general manager, plant manager,
head of a subsidiary division or
business segment, and similar
positions).] I further agree that, should
any such debarment, suspension, or
notice of proposed debarment occur in
the future, [name of interested person]
will immediately notify CCC.’’

(b) Necessity to qualify. An interested
person may not submit an offer, and
CCC will not consider any such offer,
until CCC has notified the interested
person that such person has qualified as
an eligible exporter.
* * * * *

(d) Previous performance. CCC may
request additional information with
respect to the interested person’s
performance under any U.S.
Government programs or in connection
with any contracts or agreements with
the U.S. Government during the past
three years.

(e) Ineligibility for program
participation. A person may be
ineligible to participate in the EEP if
such person:

(1) is currently debarred, suspended
or proposed for debarment from
contracting with or participating in any
program administered by a U.S.
Government agency; or

(2) is controlled or can be controlled,
in whole or in part, by any individuals
or entities currently debarred,
suspended or proposed for debarment

from contracting with or participating in
programs administered by a U.S.
Government agency.

(f) Duty to update information
provided to CCC. An eligible exporter is
under a continuing obligation to inform
CCC of any changes in the information
or documentation submitted to CCC
pursuant to paragraph (a) of this section
and to provide current and accurate
information to CCC.

(g) Payment of bonus to exporters
without proven EEP participation. An
eligible exporter that has not yet
demonstrated its ability to participate
successfully in the EEP will be eligible
to receive a bonus payment(s) only after
the eligible commodity specified in an
EEP Agreement has entered into the
eligible country. Such an exporter must
furnish performance security under
‘‘Option B’’ of the applicable Invitation
and follow the procedure specified in
§ 1494.701(d) to request the payment of
the bonus. An eligible exporter may
demonstrate its ability to participate
successfully in the EEP by entering or
causing to be entered into the eligible
country at least 95% of the quantity of
the eligible commodity specified in any
one EEP Agreement. CCC will consider
that an exporter has proven its ability to
participate successfully in the EEP as of
the date on which CCC pays to the
exporter a bonus for entry of a quantity
that brings the total entered quantity for
any one EEP Agreement to at least 95%.
For all EEP Agreements that such
exporter enters into with CCC
subsequent to that date, the exporter
may furnish performance security under
‘‘Option A’’ of the applicable Invitation
and will be eligible to receive bonus
payments in accordance with
§ 1494.701(c).

Signed at Washington, DC, on January 11,
1995.

Christopher E. Goldthwait,
General Sales Manager and Vice President,
Commodity Credit Corporation.
[FR Doc. 95–1192 Filed 1–17–95; 8:45 am]

BILLING CODE 3410–10–P

Rural Housing and Community
Development Service

Rural Business and Cooperative
Development Service

Rural Utilities Service

Consolidated Farm Service Agency

7 CFR Parts 1948 and 1951

RIN 0575–AB83

Intermediary Relending Program

AGENCIES: Rural Housing and
Community Development Service, Rural
Business and Cooperative Development
Service, Rural Utilities Service, and
Consolidated Farm Service Agency,
USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Business and
Cooperative Development Service is
proposing to amend regulations for the
Intermediary Relending Program (IRP).
This action is needed to clarify and
revise procedures and requirements
regarding a variety of issues. The
amendments are expected to clarify the
roles of the Government and
intermediaries, make the program more
responsive to the needs of
intermediaries and ultimate recipients,
and facilitate continuing expansion of
the program.
DATES: Comments must be received on
or before March 20, 1995.
ADDRESSES: Submit written comments
in duplicate to the Chief, Regulations
Analysis and Control Branch, Rural
Economic and Community Development
Service, USDA, Ag. Box 0743,
Washington, DC 20250–0743. All
written comments made pursuant to this
notice will be available for public
inspection during regular working hours
at the above office, located in room
6348, South Agriculture Building, 14th
and Independence Avenue SW,
Washington, DC.
FOR FURTHER INFORMATION CONTACT: M.
Wayne Stansbery, Business and
Industry Loan Specialist, Rural Business
and Cooperative Development Service,
USDA, Ag. Box 3221, Washington, DC
20250, Telephone (202) 720–6819.

SUPPLEMENTARY INFORMATION:

Classification

We are issuing this proposed rule in
conformance with Executive Order
12866, and have determined that it is a
‘‘significant regulatory action.’’

Programs Affected

The Catalog of Federal Domestic
Assistance program impacted by this
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action is: 10.767, Intermediary
Relending Program.

Program Administration
Due to reorganization actions within

the Department of Agriculture, the
Intermediary Relending Program is
currently administered by the Rural
Business and Cooperative Development
Service (RBCDS). The RBCDS is a
successor to the Rural Development
Administration, which was a successor
to the Farmers Home Administration.

Paperwork Reduction Act
The information collection

requirements contained in 7 CFR part
1951 subpart R have been approved by
the Office of Management and Budget
(OMB) and assigned OMB control
number 9575–0131, in accordance with
the Paperwork Reduction Act of 1980.
The revised information collection
requirements contained in 7 CFR part
1948 subpart C will be submitted to
OMB for review under Section 3504(h)
of the Paperwork Reduction Act. Public
reporting burden for this collection of
information is estimated to vary from 30
minutes to 56 hours per response with
an average of 3.27 hours per response,
including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Please send written comments to the
Office of Information and Regulatory
Affairs, OMB, Attention: Desk Officer
for USDA, Washington, DC 20503.
Please send a copy of your comments to
Jack Holston, Agency Clearance Officer,
USDA, RECD, Ag. Box 0743,
Washington, DC 20250.

Intergovernmental Review
As set forth in the final rule and

related Notice to 7 CFR part 3015,
subpart V, 48 FR 29112, June 24, 1993,
Intermediary Relending Loans are
subject to the provisions of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials. RBCDS
conducts intergovernmental
consultation in the manner delineated
in FmHA Instruction 1940–J,
‘‘Intergovernmental Review of Farmers
Home Administration Programs and
Activities.’’

Civil Justice Reform
This document has been reviewed in

accordance with Executive Order 12778.
It is the determination of RBCDS that
this action does not unduly burden the
Federal Court System in that it meets all
applicable standards provided in
section 2 of the Executive Order.

Environmental Impact Statement

This document has been reviewed in
accordance with FmHA Instruction
1940–G, ‘‘Environmental Program.’’
RBCDS has determined that this
proposed action does not constitute a
major Federal action significantly
affecting the quality of the human
environment, and in accordance with
the National Environmental Policy Act
of 1969, Public Law 91–190, an
Environmental Impact Statement is not
required.

Background

This regulatory package is an
initiative to enhance the program
through revisions based on experience
with operation of the program. The
primary changes include the following:

1. The regulation is completely
reorganized for improved clarity.

2. Definitions are provided for
‘‘Agency IRP loan funds,’’ ‘‘IRP
revolving fund,’’ ‘‘revolved funds,’’ and
‘‘technical assistance.’’ Throughout the
document, clarifications are provided as
to which requirements apply only to
Agency IRP loan funds, which apply to
revolved funds, and which apply to
everything in the IRP revolving fund.

3. Agency State Offices are authorized
to accept and process all applications
except those from applicants located
within Washington, D.C., which will be
processed by the National Office.

4. Eligibility requirements for
intermediaries are revised to clarify that
a proposed intermediary that does not
have lending experience may still
qualify for a loan if it will arrange for
services of people with lending
experience.

5. Eligibility requirements are revised
to provide that proposed intermediaries
that have an outstanding Federal
judgement are not eligible.

6. Eligibility requirements are
provided for Ultimate recipients.

7. Eligible purposes for loans to
ultimate recipients are revised to be
more consistent with the Business and
Industry loan program, authorize loans
for refinancing and recreation facilities
(except golf courses, gambling and race
tracks).

8. Security requirements are clarified.
9. General guidelines are provided for

interest rates and terms of loans to
ultimate recipients, along with
clarification that such rates must be
within limits established in the
intermediary’s work plan.

10. Loan ceilings are revised to
provide that, subject to certain
conditions, intermediaries may receive a
series of subsequent loans of up to $1
million each to a combined total of up

to $15 million. The ceiling on loans to
an ultimate recipient is raised to
$250,000.

11. The intermediary’s
responsibilities for maintaining the
intermediary revolving fund are
clarified and a provision is added for
establishment of a reserve for bad debts
of 15 percent of the intermediary’s
portfolio.

12. Loan disbursement procedures are
revised to allow intermediaries to draw
up to 25 percent of their loan at loan
closing. The funds may be placed in an
interest bearing account if they are not
immediately needed for loans to
ultimate recipients.

13. The requirement for
intermediaries to operate in accordance
with an approved work plan is clarified
and guidelines are provided for RBCDS
approval of work plan revisions.

14. The contents of a complete
application and work plan are revised to
eliminate some unnecessary items,
provide more detail on what should be
covered regarding relending plans, add
certifications regarding debarment,
Federal debt collection policies, and
lobbying, and provide for streamlined
applications for subsequent loans.

15. The priority point scoring system
is revised to adjust the percentages
required to qualify for points based on
service area income compared to the
poverty line, provide for points based
on service area income compared to
Statewide non-metropolitan income,
provide for points based on loans to
underrepresented groups, and provide
more guidelines for the assigning of
points by the Administrator.

16. The requirement for a certification
by the intermediary regarding equity is
removed.

17. Guidelines are provided for
information to be submitted to RBCDS
regarding proposed loans to ultimate
recipients and for RBCDS review and
response to the information.

In addition, a number of issues were
explored and alternatives were
considered in preparing this Proposed
Rule. An internal taskforce of State
Directors and other State Office
personnel has recommended
alternatives to some of the material in
this proposed rule and additional
changes that have not been incorporated
into this proposed rule. We invite and
encourage comments and suggestions in
these areas or in others germane to the
mission and purpose of the program. To
the extent that comments received raise
new issues or cause revision of the
proposed regulation which are outside
the scope of the subject matter area now
contemplated by this proposal, the
Agency will publish a new proposal. We
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are particularly interested in comments
in the following areas:

1. The specific mission of the IRP
program in the context of the USDA
rural development missions.

The taskforce has recommended the
following mission statement be
substituted in § 1948.101(b) of the
proposed rule: ‘‘The purpose of the
program is to alleviate poverty and
increase economic activity and
employment in rural communities,
especially disadvantaged and remote
communities, through gap financing
administered by community-based
organizations, targeted primarily
towards smaller and emerging
businesses, in partnership with other
public and private resources, and in
accordance with State and regional
strategy based on identified community
needs. This purpose is achieved through
loans made by the Agency to
intermediaries that establish programs
for the purpose of providing loans to
ultimate recipients for business
activities and community
development(s) in a rural area.’’ Would
it be helpful to have this more detailed
and descriptive mission statement in the
regulation?

2. The type of credit needs for which
IRP funding is most appropriate.

What scale of business, type of asset
financed, and range of risk should be
targeted? For example, should revolving
or seasonal lines of credit be eligible
loan purposes? The taskforce believes
there is a crucial need for revolving
credit lines for small businesses. The
Agency has been hesitant to allow IRP
funds to be used for revolving lines of
credit because of the increased risks and
special lender expertise needed. Is this
a service intermediaries should be
providing?

3. Loan size limits for ultimate
recipients.

The proposed rule would allow
intermediaries to make some loans of up
to $250,000 (§ 1948.114(b)). This
proposal was based primarily on reports
from some intermediaries of a need for
commercial credit in the $150,000 to
$250,000 range. The taskforce is
concerned that the proposed higher loan
limit to ultimate recipients might
diminish the effectiveness of the
program in providing financing for
micro-enterprise revolving loan funds
which are a target area for rural
development policy. Might it be
appropriate to retain the existing loan
limit of $150,000? How great is the need
for loans exceeding $150,000? If the
$150,000 limit is retained should
exception authority be provided to the
Administrator for higher amounts? If so,

what should the criteria be for
approving an exception.

4. Outcome and performance
measures.

There is a significant need for
information which documents the rural
community and economic development
outcome achieved as a result of IRP
activity. What are appropriate outcome
and performance measures and
reporting requirements for the
intermediary loan funds financed by the
program, and for the funded activities of
the ultimate recipients of the loans?

5. Experience requirements.
To enable more socially oriented

community-based organizations to use
the program, the taskforce has suggested
further revising the eligibility
requirements for intermediaries. They
have proposed allowing loans to
intermediaries that have experience in
assisting rural business or community
development, but not necessarily
lending experience. The proposed rule,
as well as current policy, would allow
this, but only if the Intermediary will
bring individuals with loan making and
servicing experience and expertise into
the operation (§ 1948.103(b)(2)). Would
relaxing the requirement for individuals
with lending experience achieve the
goal of bringing more socially oriented
intermediaries into the program?

6. Citizenship requirements.
The taskforce recommended further

revising the eligibility requirements for
ultimate recipients to allow
intermediaries to make loans to
businesses owned by non-U.S. citizens
if the project funded creates or retains
jobs for U.S. residents. Such loans
would be restricted to fixed assets
located in the U.S. and the business
would have to have managers that are
U.S. citizens or legally admitted to the
U.S. for permanent residence. Would
this provision significantly help to
provide jobs?

7. Management consultant fees.
The taskforce has suggested further

revising the eligible loan purposes for
loans to ultimate recipients to include
management consultant fees. Could this
enhance the likelihood of success for
ultimate recipients?

8. Technical assistance.
The taskforce has suggested further

revising the eligible loan purposes to
allow intermediaries to use IRP funds to
provide direct technical assistance to
ultimate recipients or prospective
recipients. Would this change be
valuable? Is technical assistance an
appropriate use for IRP funds?

9. Security requirements.
When the IRP was initiated in 1988,

the security required for most loans to
intermediaries was a blanket pledge of

the IRP revolving fund. In 1991, the
regulation was revised to require
assignments on all promissory notes and
security documents (§ 1948.113(a)(2)).
Intermediaries have complained from
time to time about being required to
provide the assignments and the
taskforce has suggested that the
requirement be removed. Is the
providing of assignments an inordinate
burden on the intermediary?

10. Review and concurrence for loans
to ultimate recipients.

Current regulations require
intermediaries to obtain the
Government’s review and concurrence
in the IRP loans it proposes to make to
ultimate recipients. This proposed rule
clarifies the limited scope of review
required for concurrence (§ 1948.128)
and also clarifies that the requirement
for review and concurrence applies only
to Federal loan funds and does not
apply to loans made from the revolving
fund from collections on previous loans.
The taskforce, in addition, suggests
exempting intermediaries that have
demonstrated a successful track record
of lending IRP funds and servicing loans
from the requirement. Most of the
impact of this change would be on
subsequent loans to intermediaries.
Another alternative would be to simply
not require Government review and
concurrence on loans to ultimate
recipients made from subsequent loans
to intermediaries. Should it be
necessary for intermediaries to obtain
Government concurrence on every
proposed loan from Federal funds?

11. Multiple IRP revolving funds.
Intermediaries are required to

establish separate bookkeeping accounts
and bank accounts for the IRP revolving
fund. Intermediaries that receive more
than one IRP loan are required to
establish a separate revolving fund with
separate accounts for each loan. The
proposed rule would allow the funds to
be combined with Government consent
and under certain conditions
(§ 1948.115(b)(5)). The taskforce
recommended alternate language that
would allow the funds to be combined
without Government consent unless the
purposes of the loans were significantly
different. Should intermediaries with
more than one IRP loan be required to
obtain Government consent to avoid
setting up entirely separate funds for
each?

12. Environmental assessments.
Are the intergovernmental and

environmental review requirements
referenced in the proposed rule
excessive for loan funds of this type?
How could they be streamlined?

13. Loan agreements.
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In connection with implementation of
the proposed rule the Government plans
to begin using a printed form as a loan
agreement rather than preparing a loan
agreement for each loan based on an
exhibit to the regulation. The taskforce
recommended an additional step of
having one loan agreement serve for
multiple loans to the same intermediary.
The pertinent language suggested was:
‘‘For subsequent loans with no
substantial changes to the
intermediary’s work plan, an
amendment to the existing loan
agreement shall be executed at loan
closing for each subsequent loan.’’
Should subsequent IRP loans to the
same intermediary be handled by
amendments to the original loan
agreement rather than with entirely new
loan agreements?

14. Applications.
Should there be more specific

requirements for the intermediary’s
workplan to address issues such as
mission, goals, targeting criteria for
recipients, and accompanying technical
assistance to recipients to ensure that
the IRP program achieves tangible
outcomes for rural community and
economic development and functions in
keeping with the Government
Performance and Results Act? The
taskforce recommended application
requirements be further revised, in
§ 1948.122(a)(2)(iii) of the proposed
rule, to provide that the demonstration
of need could be met through targeting
criteria and supporting evidence that
such prospective ultimate recipients
exist in sufficient numbers to justify
funding the intermediary’s request.
Would this approach be appropriate?
The taskforce recommended further
revising the application requirements by
requiring the proposed intermediary to
provide a set of goals, strategies, and
anticipated outcomes for its program
and a mechanism for evaluating the
outcome of its IRP loan program. The
taskforce also recommended requiring
each proposed intermediary to provide
specific information on how it will
ensure that technical assistance will be
made available to ultimate recipients.
Are these reasonable and worthwhile
requirements?

15. Community representation.
Should the 10 county service area

limitation (for priority points,
§ 1948.123(c)(5)) be changed to 14 as
recommended by the taskforce?

16. Targeting priorities.
Should the proposed scoring criteria

be further modified to place greater
emphasis on such factors as community
and beneficiary targeting, conformance
with regional or community
development plans, and encouragement

of smaller-size loans, with
proportionately less emphasis on the
intermediary’s own resources and its
ability to leverage funds? Specifically,
the taskforce recommended the
following: Reduce the available points
for other funds (§ 1948.123(c)(1)(i)) from
10, 20, or 30 to 5, 10, or 15; Reduce the
available points for other intermediary
funds (§ 1948.123(c)(1)(ii)) from 10, 20,
or 30 to 5, 10, or 15; Reduce the
available points for intermediary
contribution (§ 1948.123(c)(3)) from 15,
30, or 50 to 5, 10, or 15; Add a new
provision to award points based on the
average size of loans expected to be
made to ultimate recipients, with 5
points for loans over $125,000, 10
points for loans of $75,000 to $125,000,
15 points for loans of $25,000 to
$75,000, and 30 points for loans less
than $25,000; Add, to the guidelines for
justifying administrator points
(§ 1948.123 (c)(6)), reference to a
workplan in accord with a strategic
plan, particularly a plan prepared as
part of a request for an Empowerment
Zone/Enterprise Community
designation. Comments are welcomed
on each of these potential changes in the
priority system.

17. Bad debt reserve.
Is 15 percent of the IRP portfolio an

appropriate amount of bad debt reserve
for most intermediaries
(1948.115(b)(2))? If not, what level of
reserve should be suggested or required?

18. Hotels and motels.
The proposed rule removes a general

prohibition on loans for recreation and
tourism facilities, but retains a
prohibition on loans for hotels, motels,
bed and breakfast establishments, and
convention centers. This prohibition
was based on perceptions that loans on
such facilities were high risk and the
jobs created were low paying. Are these
perceptions valid? Should these
facilities be made eligible and
considered on the merits of each case?

Lists of Subjects

7 CFR Part 1948
Business and industry, Credit,

Economic Development, Rural areas.

7 CFR Part 1951
Loan programs—Agriculture, Rural

areas.
Accordingly, Title 7, Chapter XVIII, of

the Code of Federal Regulations is
proposed to be amended as follows:

PART 1948—RURAL DEVELOPMENT

1. The authority citation for Part 1948
continues to read as follows:

Authority: 7 U.S.C. 1932 note; 5 U.S.C.
301; 7 CFR 2.23; 7 CFR 2.70.

2. Subpart C of part 1948 is revised to
read as follows:

Subpart C—Intermediary Relending
Program (IRP)
Sec.
1948.101 Introduction.
1948.102 Definitions and abbreviations.
1948.103 Eligibility requirements—

intermediary.
1948.104 Eligibility requirements—

Ultimate recipients.
1948.105–1948.108 [Reserved]
1948.109 Loan purposes.
1948.110 Ineligible loan purposes.
1948.111 Loan terms.
1948.112 Interest rates.
1948.113 Security.
1948.114 Loan limits.
1948.115 Post award requirements.
1948.116 [Reserved]
1948.117 Other regulatory requirements.
1948.118 Loan agreements between the

Agency and the intermediary.
1948.119–1948.121 [Reserved]
1948.122 Application.
1948.123 Filing and processing applications

for loans.
1948.124 [Reserved]
1948.125 Letter of conditions.
1948.126 Loan approval and obligating

funds.
1948.127 Loan closing.
1948.128 Requests to make loans to

ultimate recipients.
1948.129–1948.142 [Reserved]
1948.143 Appeals.
1948.144–1948.147 [Reserved]
1948.148 Exception authority.
1948.149 [Reserved]
1948.150 OMB control number.

Subpart C—Intermediary Relending
Program (IRP)

§ 1948.101 Introduction.
(a) This subpart contains regulations

for loans made by the Agency to eligible
intermediaries and applies to borrowers
and other parties involved in making
such loans. The provisions of this
subpart supersede conflicting provisions
of any other subpart. The servicing and
liquidation of such loans will be in
accordance with subpart R of part 1951
of this chapter.

(b) The purpose of the program is to
finance business facilities and
community development projects in
rural areas. This purpose is achieved
through loans made to intermediaries
that establish programs for the purpose
of providing loans to ultimate recipients
for business facilities and community
developments in a rural area.

(c) Proposed intermediaries are
required to identify any known
relationship or association with an
Agency employee. Such assistance is
restricted by FmHA Instruction 2045–
BB. Any processing or servicing activity
conducted pursuant to this subpart
involving authorized assistance to
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Agency employees, members of their
families, known close relatives, or
business or close personal associates, is
subject to the provisions of subpart D of
part 1900 of this chapter.

(d) Copies of all forms, regulations,
and Instructions referenced in this
subpart are available in the National
Office or any State Office.

§ 1948.102 Definitions and abbreviations.
(a) General definitions. The following

definitions are applicable to the terms
used in this subpart.

Agency. The Federal agency within
the United States Department of
Agriculture (USDA) with responsibility
assigned by the Secretary of Agriculture
to administer the IRP.

Agency IRP loan funds. Cash proceeds
of a loan obtained from the Agency
through the IRP, including the portion
of an IRP revolving fund directly
provided by the Agency IRP loan.
Agency IRP loan funds are Federal
funds.

Intermediary. The entity requesting or
receiving Agency IRP loan funds for
establishing a revolving fund and
relending to ultimate recipients.

IRP revolving fund. A group of assets,
obtained through or related to an
Agency IRP loan and recorded by the
intermediary in a bookkeeping account
or set of accounts and accounted for,
along with related liabilities, revenues,
and expenses, as an entity or enterprise
separate from the intermediary’s other
assets and financial activities. All
Agency IRP loan funds received by an
intermediary must be deposited into an
IRP revolving fund. The intermediary
may transfer additional assets into the
IRP revolving fund. Loans to ultimate
recipients are advanced from the IRP
revolving fund. The receivables created
by making loans to ultimate recipients,
the intermediary’s security interest in
collateral pledged by ultimate
recipients, collections on the
receivables, interest, fees, and any other
income or assets derived from the
operation of the IRP revolving fund are
a part of the IRP revolving fund.

Principals of intermediary. Members,
officers, directors, and other individuals
or entities directly involved in the
operation and management of an
intermediary.

Processing office/officer. The
processing office for an IRP application
is the office within the Agency
administrative organization with
assigned authority and responsibility to
process the application. The processing
office is the primary contact for the
proposed intermediary and maintains
the official application case file. The
processing officer for an application is

the person in charge of the processing
office. The processing officer is
responsible for ensuring that all
regulations and Instructions are
complied with in regard to applications
under her/his jurisdiction.

Revolved funds. The cash portion of
an IRP revolving fund that is not Agency
loan funds, including funds that result
from loaning out the Agency IRP loan
funds and then collecting all or part of
the loans, and including fees and
interest collected on such loans.
Revolved funds shall not be considered
Federal funds.

Rural area. All territory of a State that
is not within the outer boundary of any
city having a population of 25,000 or
more, according to the latest decennial
census.

Servicing office/officer. The servicing
office for an IRP loan is the office within
the Agency administrative organization
with assigned authority and
responsibility to service the loan. The
servicing office is the primary contact
for the borrower and maintains the
official case file after the loan is closed.
The servicing officer for a loan is the
person in charge of the servicing office.
The servicing officer is responsible for
ensuring that all regulations and
Instructions are complied with in regard
to loans under her/his jurisdiction.

State. Any of the 50 States, the
Commonwealth of Puerto Rico, the
Virgin Islands of the United States,
Guam, American Samoa, and the
Commonwealth of the Northern Mariana
Islands.

Technical Assistance. A function
performed for the benefit of an ultimate
recipient or proposed ultimate recipient,
which is a problem solving activity. The
Agency will determine whether a
specific activity qualifies as technical
assistance.

Ultimate recipient. An entity or
individual that receives a loan from an
intermediary’s IRP revolving fund.

(b) Abbreviations. The following are
applicable to this subpart:
(1) B&I—Business and Industry
(2) FmHA—Farmers Home

Administration
(3) IRP—Intermediary Relending

Program
(4) OGC—Office of the General Counsel
(5) OIG—Office of the Inspector General
(6) OMB—Office of Management and

Budget
(7) RDLF—Rural Development Loan

Fund
(8) USDA—United States Department of

Agriculture

§ 1948.103 Eligibility requirements—
Intermediary.

(a) The types of entities which may
become intermediaries are:

(1) Private nonprofit corporations.
(2) Public agencies—Any State or

local government, or any branch or
agency of such government having
authority to act on behalf of that
government, borrow funds, and engage
in activities eligible for funding under
this subpart.

(3) Indian groups—Indian tribes on a
Federal or State reservation or other
federally recognized tribal groups.

(4) Cooperatives—Incorporated
associations, at least 51 percent of
whose members are rural residents,
whose members have one vote each, and
which conduct, for the mutual benefit of
their members, such operations as
producing, purchasing, marketing,
processing or other activities aimed at
improving the income of their members
as producers or their purchasing power
as consumers.

(b) The intermediary must:
(1) Have the legal authority necessary

for carrying out the proposed loan
purposes and for obtaining, giving
security for, and repaying the proposed
loan.

(2) Have a proven record of
successfully assisting rural business and
industry, or, for intermediaries that
propose to finance community
development, a proven record of
successfully assisting rural community
development projects of the type
planned.

(i) Except as provided in paragraph
(b)(2)(ii) of this section, such record will
include recent experience in loan
making and servicing with loans that are
similar in nature to those proposed for
the IRP and a delinquency and loss rate
acceptable to the Agency.

(ii) The Agency may approve an
exception to the requirement for loan
making and servicing experience
provided:

(A) The proposed intermediary has a
proven record of successfully assisting
rural business and industry or rural
community development projects of the
type planned but the assistance is other
than lending; and

(B) The proposed intermediary will,
before the loan is closed, bring
individuals with loan making and
servicing experience and expertise into
the operation of the IRP revolving fund.

(3) Have the services of a staff with
loan making and servicing expertise
acceptable to the Agency.

(4) Have capitalization acceptable to
the Agency.

(c) No loans will be extended to an
intermediary unless:

(1) There is adequate assurance of
repayment of the loan based on the
fiscal and managerial capabilities of the
proposed intermediary.



3571Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Proposed Rules

(2) The loan is not otherwise available
on reasonable (i.e., usual and
customary) rates and terms from private
sources or other Federal, State, or local
programs.

(3) The amount of the loan, together
with other funds available, is adequate
to assure completion of the project or
achieve the purposes for which the loan
is made.

(d) At least 51 percent of the
outstanding interest or membership in
any nonpublic body intermediary must
be citizens of the United States or reside
in the United States after being legally
admitted for permanent residence.

(e) An outstanding judgment against
the proposed intermediary obtained by
the United States in a Federal court
(other than in the United States Tax
Court), which has been recorded, shall
cause the proposed intermediary to be
ineligible to receive any loan until the
judgment is paid in full or otherwise
satisfied. Agency loan funds may not be
used to satisfy the judgment.

§ 1948.104 Eligibility requirements—
Ultimate recipients.

(a) Ultimate recipients may be
individuals, public or private
organizations, or other legal entities,
with authority to incur the debt and
carry out the purpose of the loan.

(b) To be eligible to receive loans from
the IRP revolving loan fund:

(1) At least 51 percent of the
outstanding membership or ownership
of the ultimate recipient must be either
citizens of the United States or residents
of the United States after being legally
admitted for permanent residence.

(2) Must be located in a rural area.
(3) Must be unable to finance the

proposed project from its own resources
or through commercial credit or other
Federal, State, or local programs at
reasonable rates and terms.

(c) An outstanding judgment against
the proposed ultimate recipient
obtained by the United States in a
Federal court (other than in the United
States Tax Court), which has been
recorded, shall cause the proposed
ultimate recipient to be ineligible to
receive a loan from Agency IRP loan
funds until the judgment is paid in full
or otherwise satisfied. Agency IRP loan
funds may not be used to satisfy the
judgment.

§§ 1948.105–1948.108 [Reserved]

§ 1948.109 Loan purposes.
(a) Intermediaries. Agency IRP loan

funds must be placed in the
intermediary’s IRP revolving fund and
used by the intermediary to provide
direct loans to eligible ultimate
recipients.

(b) Ultimate recipients. Loans from
the intermediary to the ultimate
recipient using the IRP revolving fund
must be for community development
projects, the establishment of new
businesses, expansion of existing
businesses, creation of employment
opportunities, and/or saving existing
jobs. Such loans may include, but are
not limited to:

(1) Business and industrial
acquisitions when the loan will keep the
business from closing, prevent the loss
of employment opportunities, or
provide expanded job opportunities.

(2) Business construction, conversion,
enlargement, repair, modernization, or
development.

(3) Purchase and development of
land, easements, rights-of-way,
buildings, facilities, leases, or materials.

(4) Purchase of equipment, leasehold
improvements, machinery, or supplies.

(5) Pollution control and abatement.
(6) Transportation services.
(7) Start-up operating costs and

working capital.
(8) Interest (including interest on

interim financing) during the period
before the facility becomes income
producing, but not to exceed 3 years.

(9) Feasibility studies.
(10) Debt refinancing.
(i) A complete review will be made by

the intermediary to determine whether
the loan will restructure debts on a
schedule that will allow the ultimate
recipient to operate successfully rather
than merely take over an unsound loan.
The intermediary will obtain the
proposed ultimate recipient’s complete
debt schedule which should agree with
the proposed ultimate recipient’s latest
balance sheet; and

(ii) Refinancing debts may be allowed
only when it is determined by the
intermediary that the project is viable
and refinancing is necessary to create
new or save existing jobs or create or
continue a needed service; and

(iii) On any request for refinancing of
existing secured loan(s), the
intermediary is required, as a minimum,
to obtain the previously held collateral
as security for the loan(s) and must not
pay off a creditor in excess of the value
of the collateral. Additional collateral
will be required when refinancing of
unsecured loans is unavoidable to
accomplish the necessary strengthening
of the ultimate recipient’s position.

(11) Reasonable fees and charges only
as specifically listed in this paragraph.
Authorized fees include loan packaging
fees, environmental data collection fees,
and other fees for services rendered by
professionals. Professionals are
generally persons licensed by States or
accreditation associations, such as

Engineers, Architects, Lawyers,
Accountants, and Appraisers. The
maximum amount of fee will be what is
reasonable and customary in the
community or region where the project
is located. Any such fees are to be fully
documented and justified.

(12) Aquaculture including
conservation, development, and
utilization of water for aquaculture.
Aquaculture is defined as the culture or
husbandry of aquatic animals or plants
by private industry for commercial
purposes including the culture and
growing of fish by private industry for
the purpose of granting or augmenting
publicly-owned or regulated stocks of
fish.

(13) Tourist and recreational facilities
except as prohibited by § 1948.110 of
this subpart.

§ 1948.110 Ineligible loan purposes.

Agency IRP loan funds may not be
used for payment of the intermediary’s
own administrative costs or expenses.
The IRP revolving fund may not be used
for:

(a) Assistance in excess of what is
needed to accomplish the purpose of the
ultimate recipient’s project.

(b) Distribution or payment to the
owner, partners, shareholders, or
beneficiaries of the ultimate recipient or
members of their families when such
persons will retain any portion of their
equity in the ultimate recipient.

(c) Charitable and educational
institutions, churches, organizations
affiliated with or sponsored by
churches, and fraternal organizations.

(d) Assistance to government
employees, military personnel or
principals or employees of the
intermediary or organizations for which
such persons are directors or officers or
have major ownership (20 percent or
more).

(e) A loan to an ultimate recipient
which has an application pending with
or a loan outstanding from another
intermediary involving an IRP revolving
fund.

(f) Any line of credit.
(g) Agricultural production, which

means the cultivation, production
(growing), harvesting, either directly or
through integrated operations, of
agricultural products (crops, animals,
birds, and marine life, either for fiber or
food for human consumption, and
disposal or marketing thereof, and the
raising, housing, feeding, breeding,
hatching, control, and/or management
of farm and domestic animals).
Exceptions to this definition are:

(1) Aquaculture as identified under
§ 1948.109(b) of this subpart.
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(2) Commercial nurseries primarily
engaged in the production of
ornamental plants and trees and other
nursery products such as bulbs, florists’
greens, flowers, shrubbery, flower and
vegetable seeds, sod, or the growing of
vegetables from seed to the transplant
stage.

(3) Forestry, which includes
establishments primarily engaged in the
operation of timber tracts, tree farms,
forest nurseries, and related activities
such as reforestation.

(4) The growing of mushrooms or
hydroponics.

(h) The transfer of ownership unless
the loan will keep the business from
closing, or prevent the loss of
employment opportunities in the area,
or provide expanded job opportunities.

(i) Community antenna television
services or facilities.

(j) Any illegal activity.
(k) Any project that is in violation of

either a Federal, State or local
environmental protection law or
regulation or an enforceable land use
restriction unless the assistance given
will result in curing or removing the
violation.

(l) Hotels, motels, tourist homes, bed
and breakfast establishments, or
convention centers.

(m) Lending and investment
institutions and insurance companies.

(n) Golf courses, race tracks, or
gambling facilities.

§ 1948.111 Loan terms.
(a) No loans to intermediaries shall be

extended for a period exceeding 30
years. Interest and principal payments
will be scheduled at least annually. The
initial principal payment may be
deferred (during the period before the
facility becomes income producing) by
the Agency, but not more than 3 years.

(b) Loans made by an intermediary to
an ultimate recipient from the IRP
revolving fund will be scheduled for
repayment over a term negotiated by the
intermediary and ultimate recipient.
The term must be reasonable and
prudent considering the purpose of the
loan, expected repayment ability of the
ultimate recipient, and the useful life of
collateral, and must be within any limits
established by the intermediary’s work
plan.

§ 1948.112 Interest rates.
(a) Loans made by the Agency

pursuant to this subpart shall bear
interest at a fixed rate of 1 percent per
annum over the term of the loan.

(b) Interest rates charged by
intermediaries to ultimate recipients on
loans from the IRP revolving fund shall
be negotiated by the intermediary and

ultimate recipient. The rate must be
within limits established by the
intermediary’s work plan approved by
the Agency. The rate should normally
be the lowest rate sufficient to cover the
loan’s proportional share of the IRP
revolving fund’s debt service costs,
reserve for bad debts, and
administrative costs.

§ 1948.113 Security.
(a) Intermediaries. Security for all

loans to intermediaries must be such
that the repayment of the loan is
reasonably assured, when considered
along with the intermediary’s financial
condition, work plan, and management
ability. It is the responsibility of the
intermediary to make loans to ultimate
recipients in such a manner that will
fully protect the interests of the
intermediary and the Government.

(1) Security for such loans may
include, but is not limited to:

(i) Any realty, personalty, or
intangibles capable of being mortgaged,
pledged, or otherwise encumbered by
the intermediary in favor of the Agency;
and

(ii) Any realty, personalty, or
intangibles capable of being mortgaged,
pledged, or otherwise encumbered by an
ultimate recipient in favor of the
Agency.

(2) Security will normally consist of a
lien on the IRP revolving fund. The
Agency will obtain assignments of
security pledged by ultimate recipients
including an assignment of the
promissory notes given by the ultimate
recipients and take possession of the
promissory notes.

(i) The assignment documents will
not be filed or recorded in the public
records unless the intermediary is in
default on its IRP loan. They will be
held by the Agency and may be filed at
the sole discretion of the Agency, after
an event of default, if the Agency
determines the filing is necessary to
protect the Government’s interest.

(ii) The perfection of assignments
when intermediaries close loans is not
required. Assignment documents will be
obtained and held to facilitate the
perfection of assignments at a later date
if the intermediary fails to meet its
obligations.

(3) The Agency may require
additional security or additional
documents needed to perfect liens at
any time during the term of a loan to an
intermediary if, after review and
monitoring, an assessment indicates the
need for such security or documentation
to protect the Government’s interest.

(b) Ultimate recipients. Security for a
loan from an intermediary’s IRP
revolving fund to an ultimate recipient

will be negotiated by the intermediary
and ultimate recipient, within the
general security policies established by
the intermediary and approved by the
Agency.

§ 1948.114 Loan limits.
(a) Intermediary.
(1) No loan to an intermediary will

exceed the maximum amount the
intermediary can reasonably be
expected to relend to eligible ultimate
recipients, in an effective and sound
manner, within 1 year after loan closing.

(2) The first IRP loan to an
intermediary will not exceed $2 million.

(3) Intermediaries that have received
one or more IRP loans may apply for
and be considered for subsequent IRP
loans provided:

(i) At least 80 percent of the Agency
IRP loan funds the intermediary was
approved for have been disbursed to
eligible ultimate recipients.

(ii) The intermediary is promptly
relending all collections from loans
made from its IRP revolving fund in
excess of what is needed for required
debt service, reasonable administrative
costs approved by the Agency, and a
reasonable reserve for debt service and
uncollectible accounts.

(iii) The outstanding loans of the
intermediary’s IRP revolving fund are
generally sound.

(iv) The intermediary is in
compliance with all applicable
regulations and its loan agreement(s)
with the Agency.

(4) Subsequent loans will not exceed
$1 million each and not more than one
loan will be approved for an
intermediary in any one fiscal year.

(5) Total outstanding IRP
indebtedness of an intermediary to
Agency will not exceed $15 million at
any time.

(b) Ultimate recipients. Loans from
intermediaries to ultimate recipients
using the IRP revolving fund will not
exceed the lessor of:

(1) $250,000; or
(2) 75% of the total cost of the

ultimate recipient’s project for which
the loan is being made.

(c) Portfolio. No more than 25 percent
of an IRP loan approved for an
intermediary may be used for loans to
ultimate recipients that exceed
$150,000. This limit does not apply to
revolved funds.

§ 1948.115 Post award requirements.
(a) Applicability. Intermediaries

receiving loans under this program shall
be governed by these regulations, the
loan agreement, the approved work
plan, security interests, and any other
conditions which the Agency may
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impose in awarding a loan. Whenever
this subpart imposes a requirement on
loans made from the ‘‘IRP revolving
fund,’’ such requirement shall apply to
all loans made by an intermediary to an
ultimate recipient from the
intermediary’s IRP revolving fund, as
defined in § 1948.102(a) of this subpart,
so long as any portion of the
intermediary’s IRP loan from the
Agency remains unpaid. Whenever this
subpart imposes a requirement on loans
made by intermediaries from ‘‘Agency
IRP loan funds,’’ without specific
reference to the IRP revolving fund,
such requirement shall apply only to
loans made by an intermediary using
Agency IRP loan funds, as defined in
§ 1948.102(a) of this subpart, and will
not apply to loans made from revolved
funds.

(b) Maintenance of IRP revolving
fund. So long as any part of an IRP loan
to an intermediary remains unpaid, the
intermediary must maintain the IRP
revolving fund in accordance with the
definition of IRP revolving fund found
in § 1948.102(a) of this subpart. The
portion of the IRP revolving loan fund
that is Agency IRP loan funds may only
be used for making loans in accordance
with § 1948.109 of this subpart. The
portion that is revolved funds as defined
in § 1948.102(a) of this subpart may be
used for debt service, reasonable
administrative costs, or reserves in
accordance with this section, or for
making additional loans.

(1) The intermediary must submit an
annual budget of proposed
administrative costs for Agency
approval. The amount removed from the
IRP revolving fund for administrative
costs in any year must be reasonable,
must not exceed the actual cost of
operating the IRP revolving fund,
including loan servicing and providing
technical assistance, and must not
exceed the amount approved by the
Agency in the budget.

(2) A reasonable amount of revolved
funds should be used to create a reserve
for bad debts. Reserves should be
accumulated over a period of years. The
total amount should not exceed
maximum expected losses, considering
the quality of the intermediary’s
portfolio of loans. Unless the
intermediary provides loss and
delinquency records that, in the opinion
of the Agency, justifies different
amounts, a reserve for bad debts of 15
percent of outstanding loans should be
accumulated over 5 years and then
maintained.

(3) Any cash in the IRP revolving fund
from any source that is not needed for
debt service, approved administrative
costs, or reasonable reserves must be

available for additional loans to ultimate
recipients.

(4) All reserves and other cash in the
IRP revolving loan fund not
immediately needed for loans to
ultimate recipients or other authorized
uses should be deposited in an interest
bearing account in a bank or other
financial institution covered by a form
of Federal deposit insurance. Such
accounts and any interest earned
thereon remain a part of the IRP
revolving fund.

(5) If an intermediary receives more
than one IRP loan, a separate IRP
revolving fund must be established and
maintained for each loan unless the
Agency gives written permission for the
IRP revolving funds to be combined.
The Agency may give such permission
only if there are no significant
differences in the loan agreements and
other requirements imposed by Agency
for the loans or if the intermediary
agrees in writing to operate the
combined revolving funds in
accordance with the most stringent loan
agreements and requirements.

§ 1948.116 [Reserved]

§ 1948.117 Other regulatory requirements.
(a) Intergovernmental consultation.

The IRP is subject to the provisions of
Executive Order 12372 which requires
intergovernmental consultation with
State and local officials. The approval of
a loan to an intermediary will be the
subject of intergovernmental
consultation. For each ultimate
recipient to be assisted with a loan from
Agency IRP loan funds and for which
the State in which the ultimate recipient
is to be located has elected to review the
program under their intergovernmental
review process, the State Single Point of
Contact must be notified. Notification,
in the form of a project description, can
be initiated by the intermediary or the
ultimate recipient. Any comments from
the State must be included with the
intermediary’s request to use the
Agency loan funds for the ultimate
recipient. Prior to the Agency’s decision
on the request, compliance with the
requirements of intergovernmental
consultation must be demonstrated for
each ultimate recipient. These
requirements should be carried out in
accordance with FmHA Instruction
1940–J.

(b) Environmental requirements.
(1) Unless specifically modified by

this section, the requirements of subpart
G of part 1940 of this chapter apply to
this subpart. Intermediaries and
ultimate recipients must consider the
potential environmental impacts of their
projects at the earliest planning stages

and develop plans to minimize the
potential to adversely impact the
environment. Both the intermediaries
and the ultimate recipients must
cooperate and furnish such information
and assistance as the Agency needs to
make any of its environmental
determinations.

(2) For each application for a loan to
an intermediary, the Agency will review
the application, supporting materials,
and any required Forms FmHA 1940–
20, ‘‘Request for Environmental
Information,’’ and complete a Class II
environmental assessment. This
assessment will focus on the potential
cumulative impacts of the projects as
well as any environmental concerns or
problems that are associated with
individual projects that can be
identified at this time.

Neither the completion of the
environmental assessment nor the
approval of the application is an Agency
commitment to the use of loan funds for
a specific project; therefore, no public
notification requirements for a Class II
assessment will apply to the
application. The affected public has not
been sufficiently identified at this stage
of the Agency review.

(3) For each proposed loan from an
intermediary to an ultimate recipient
using Agency IRP loan funds, the
Agency will complete the
environmental review required by
subpart G of part 1940 of this chapter
including public notification
requirements. The results of this review
will be used by the Agency in making
its decision on concurrence in the
proposed loan. The Agency will prepare
an Environmental Impact Statement for
any application for a loan from Agency
IRP loan funds determined to have a
significant effect on the quality of the
human environment.

(c) Equal opportunity and
nondiscrimination requirements.

(1) In accordance with Title V of Pub.
L. 93–495, the Equal Credit Opportunity
Act, and Section 504 of the
Rehabilitation Act for Federally
Conducted Programs and Activities,
neither the intermediary nor the Agency
will discriminate against any proposed
intermediary or proposed ultimate
recipient on the basis of sex, marital
status, race, color, religion, natural
origin, age, physical or mental handicap
(provided the proposed intermediary or
proposed ultimate recipient has the
capacity to contract), because all or part
of the proposed intermediary’s or
proposed ultimate recipient’s income is
derived from public assistance of any
kind, or because the proposed
intermediary or proposed ultimate
recipient has in good faith exercised any
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right under the Consumer Credit
Protection Act, with respect to any
aspect of a credit transaction anytime
Agency loan funds are involved.

(2) The regulations contained in
subpart E of part 1901 of this chapter
apply to this program.

(3) The Administrator will assure that
equal opportunity and
nondiscrimination requirements are met
in accordance with Title VI of the Civil
Rights Act of 1964, ‘‘Nondiscrimination
in Federally Assisted Programs,’’ 42
U.S.C. 2000d–4, Section 504 of the
Rehabilitation Act for Federally
Conducted Programs and Activities, and
the Age Discrimination Act of 1975, as
amended.

§ 1948.118 Loan agreements between the
Agency and the intermediary.

A loan agreement must be executed
by the intermediary and the Agency at
loan closing for each loan. The loan
agreement will be prepared by the
Agency using Form FmHA 1948–4,
‘‘Intermediary Relending Program Loan
Agreement,’’ and reviewed by OGC and
the intermediary prior to loan closing.
The loan agreement, as a minimum,
must contain the following provisions:

(a) The loan agreement will set out:
(1) The amount of the loan.
(2) The interest rate.
(3) The term and repayment schedule.
(4) The provisions for late charges.

The intermediary shall pay a late charge
of 4 percent of the payment due of
principal and/or interest if payment for
either of these is not received within 15
calendar days following the due date.
The late charge shall be considered
unpaid if not received within 30
calendar days of the missed due date for
which it was imposed. Any unpaid late
charge shall be added to principal and
be due as an extra payment at the end
of the term. Acceptance of a late charge
by the Agency does not constitute a
waiver of default.

(5) Disbursement procedure.
Disbursement of loan funds by the
Agency to the intermediary shall take
place after the loan agreement and
promissory note are executed, and any
other conditions precedent to
disbursement of funds are fully
satisfied. The date of each draw down
shall constitute the date the funds are
advanced under the loan agreement for
purposes of computing interest.

(i) The intermediary may initially
draw up to 25 percent of the loan funds.
If the intermediary does not have loans
to ultimate recipients ready to close
sufficient to use the initial draw, the
funds should be deposited in an interest
bearing account in accordance with
§ 1948.115 (b)(4) of this subpart until

needed for such loans. The initial draw
must be used for loans to ultimate
recipients before any additional Agency
IRP loan funds may be drawn by the
intermediary. Any funds from the initial
draw that have not been used for loans
to ultimate recipients within 1 year from
the date of the draw must be returned
to the Agency as an extra payment on
the loan. Agency IRP loan funds must
not be used for administrative expenses
of the intermediary.

(ii) After the initial draw of funds, an
intermediary may draw down only such
funds as are necessary to cover a 30-day
period in implementing its approved
work plan. Advances will be requested
by the intermediary in writing. The
intermediary may use Form FmHA 440–
11, ‘‘Estimate of Funds Needed for 30-
day Period Commencing lllll,’’ to
request the funds.

(6) Provisions regarding default. On
the occurrence of any event of default,
the Agency may declare all or any
portion of the debt and interest to be
immediately due and payable and may
proceed to enforce its rights under the
loan agreement or any other instruments
securing or relating to the loan and in
accordance with the applicable law and
regulations. Any of the following may
be regarded as an ‘‘event of default’’ in
the sole discretion of the Agency:

(i) Failure of the intermediary to carry
out or comply with the specific
activities in its loan application as
approved by the Agency, or loan terms
and conditions, or any terms or
conditions of the loan agreement, or any
applicable Federal or State laws, or with
such USDA or Agency regulations as
may become generally applicable at any
time.

(ii) Failure of the intermediary to pay
within 15 calendar days of its due date
any installment of principal or interest
on its promissory note to the Agency.

(iii) The occurrence of:
(A) The intermediary’s becoming

insolvent, or ceasing, being unable, or
admitting in writing its inability to pay
its debts as they mature, or making a
general assignment for the benefit of, or
entering into any composition or
arrangement with creditors; or,

(B) proceedings for the appointment
of a receiver, trustee, or liquidator of the
intermediary, or of a substantial part of
its assets, being authorized or instituted
by or against it.

(iv) Submission or making of any
report, statement, warranty, or
representation by the intermediary or
agent on its behalf to USDA or the
Agency in connection with the financial
assistance awarded hereunder which is
false, incomplete, or incorrect in any
material respect.

(v) Failure of the intermediary to
remedy any material adverse change in
its financial or other condition (such as
the representational character of its
board of directors or policymaking
body) arising since the date of the
Agency’s award of assistance hereunder,
which condition was an inducement to
Agency’s original award.

(7) Insurance requirements.
(i) Hazard insurance with a standard

mortgage clause naming the
intermediary as beneficiary will be
required by the intermediary on every
ultimate recipient’s project funded from
the IRP revolving fund in an amount
that is at least the lesser of the
depreciated replacement value of the
property being insured or the amount of
the loan. Hazard insurance includes fire,
windstorm, lightning, hail, business
interruption, explosion, riot, civil
commotion, aircraft, vehicle, marine,
smoke, builder’s risk, public liability,
property damage, flood or mudslide, or
any other hazard insurance that may be
required to protect the security. The
intermediary’s interest in the insurance
will be assigned to the Agency.

(ii) Ordinarily, life insurance, which
may be decreasing term insurance, is
required for the principals and key
employees of the ultimate recipient
funded from the IRP revolving fund and
will be assigned or pledged to the
intermediary and subsequently to the
Agency. A schedule of life insurance
available for the benefit of the loan will
be included as part of the application.

(iii) Workmen’s compensation
insurance on ultimate recipients is
required in accordance with the State
law.

(iv) The intermediary is responsible
for determining if an ultimate recipient
funded from the IRP revolving fund is
located in a special flood or mudslide
hazard area anytime. If the ultimate
recipient is in a flood or mudslide area,
then flood or mudslide insurance must
be provided in accordance with subpart
B of part 1806 of this chapter (FmHA
Instruction 426.2).

(v) Intermediaries will provide
fidelity bond coverage for all persons
who have access to intermediary funds.
Coverage may be provided either for all
individual positions or persons, or
through ‘‘blanket’’ coverage providing
protection for all appropriate employees
and/or officials. The Agency may also
require the intermediary to carry other
appropriate insurance, such as public
liability, workers compensation, and/or
property damage.

(A) The amount of fidelity bond
coverage required by the Agency will
normally approximate the total annual
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debt service requirements for the
Agency loans.

(B) Form FmHA 440–24, ‘‘Position
Fidelity Schedule Bond Declarations,’’
may be used. Similar forms may be used
if determined acceptable to the Agency.
Other types of coverage may be
considered acceptable if it is determined
by the Agency that they fulfill
essentially the same purpose as a
fidelity bond.

(C) Intermediaries must provide
evidence of adequate fidelity bond and
other appropriate insurance coverage by
loan closing. Adequate coverage in
accordance with this section must then
be maintained for the life of the loan. It
is the responsibility of the intermediary
and not that of the Agency to assure and
provide evidence that adequate coverage
is maintained. This may consist of a
listing of policies and coverage amounts
in annual reports required by paragraph
(b)(4) of this section or other
documentation.

(8) Authority to operate. The loan
agreement will provide that the
intermediary has permission and
authority to collect on all notes given to
it, service all loans it makes, and
manage the relending program as if the
Agency had not taken assignments on
security pledged by ultimate recipients.
It is the responsibility of the
intermediary to make and service loans
to ultimate recipients in such a manner
that will fully protect the interests of the
intermediary and the Government. After
an event of default by the intermediary,
the Agency may terminate this
permission and authority by providing
the intermediary with written notice.

(9) That if any part of the loan has not
been used in accordance with the
intermediary’s work plan by a date 3
years from the date of the loan
agreement, the Agency may cancel the
approval of any funds not yet delivered
to the intermediary and demand the
return, as an extra payment on the loan,
any funds delivered to the intermediary
that have not been used by the
intermediary in accordance with the
work plan. The Agency, at its sole
discretion, may allow the intermediary
additional time to use the loan funds by
delaying cancellation of the funds by
not more than 3 additional years. If any
loan funds have not been used by 6
years from the date of the loan
agreement, the approval will be
cancelled of any funds that have not
been delivered to the intermediary and
the intermediary will return, as an extra
payment on the loan, any funds it has
received and not used in accordance
with the work plan. In accordance with
Form FmHA 1948–3, ‘‘Intermediary
Relending Program Promissory Note,’’

regular loan payments will be based on
the amount of funds actually drawn by
the intermediary.

(b) The intermediary will agree:
(1) Not to make any changes in the

intermediary’s articles of incorporation,
charter, or by-laws without the
concurrence of the Agency.

(2) Not to make a loan commitment to
an ultimate recipient to be funded from
Agency IRP loan funds without first
receiving the Agency’s written
concurrence.

(3) To maintain a separate ledger and
segregated account for the IRP revolving
fund.

(4) To Agency reporting requirements
by providing:

(i) An annual audit.
(A) Dates of audit report period need

not necessarily coincide with other
reports on the IRP. Audits shall be due
90 days following the audit period.
Audits must cover all of the
intermediary’s activities. Audits will be
performed by an independent certified
public accountant or by an independent
public accountant licensed and certified
on or before December 31, 1970, by a
regulatory authority of a State or other
political subdivision of the United
States. An acceptable audit will be
performed in accordance with generally
accepted Government auditing
standards and include such tests of the
accounting records as the auditor
considers necessary in order to express
an opinion on the financial condition of
the intermediary. The Agency does not
require an unqualified audit opinion as
a result of the audit. Compilations or
reviews do not satisfy the audit
requirement.

(B) It is not intended that audits
required by this subpart be separate and
apart from audits performed in
accordance with State and local laws or
for other purposes. To the extent
feasible, the audit work should be done
in connection with these audits.
Intermediaries covered by OMB Circular
A–128 or A–133 should submit audits
made in accordance with those
circulars.

(ii) Quarterly reports (due 30 days
after the end of the period).

(A) The Agency at its option may
change this requirement to semiannual
reports. These reports shall contain
information only on the IRP revolving
loan fund, or if other funds are
included, the IRP loan program portion
shall be segregated from the others; and
in the case where the intermediary has
more than one IRP loan from the Agency
a separate report shall be made for each
of these IRP loans unless the Agency has
given permission for the IRP revolving
funds to be combined.

(B) The reports will include Form
FmHA 1951–4, ‘‘Report of IRP/RDLF
Lending Activity.’’ This report will
include information on the
intermediary’s lending activity, income
and expenses, and financial condition
and a summary of names and
characteristics of the ultimate recipients
the intermediary has financed.

(iii) Annual proposed budget for the
following year.

(iv) Other reports as the Agency may
require from time to time.

(5) Before the first relending of
Agency funds to an ultimate recipient,
to obtain written Agency approval of:

(i) All forms to be used for relending
purposes, including application forms,
loan agreements, promissory notes, and
security instruments.

(ii) Intermediary’s policy with regard
to the amount and form of security to be
required.

(6) To obtain written approval of the
Agency before making any significant
changes in forms, security policy, or the
work plan. The servicing officer may
approve changes in forms, security
policy, or work plans at any time upon
a written request from the intermediary
and determination by the Agency that
the change will not jeopardize
repayment of the loan or violate any
requirement of this subpart or other
Agency regulations. The intermediary
must comply with the workplan
approved by the Agency so long as any
portion of the intermediary’s IRP loan is
outstanding.

(7) To secure the indebtedness by
pledging its portfolio of investments
derived from the proceeds of the loan
award, including providing assignments
to the Agency of security pledged by
ultimate recipients including the
promissory notes of ultimate recipients
and transferring possession to the
Agency of promissory notes given by
ultimate recipients, and/or pledging its
real and personal property, and other
rights and interests as the Agency may
require.

(8) To provide additional security and
execute any additional lien instruments
as the Agency may require at any time
during the term of the loan if, after
review and monitoring, an assessment
indicates the need for such security to
protect the Government’s interest.

§§ 1948.119–1948.121 [Reserved]

§ 1948.122 Application.
(a) An application will consist of:
(1) Form FmHA 1948–1, ‘‘Application

for Loan (Intermediary Relending
Program).’’

(2) A written work plan and other
evidence the Agency requires to
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demonstrate the feasibility of the
intermediary’s program to meet the
objectives of this program. The plan
must, at a minimum:

(i) Document the intermediary’s
ability to administer an IRP in
accordance with the provisions of this
subpart. In order to adequately
demonstrate the ability to administer
the program, the intermediary must
provide a complete listing of all
personnel responsible for administering
this program along with a statement of
their qualifications and experience. The
personnel may be either members or
employees of the intermediary’s
organization or contract personnel hired
for this purpose. If the personnel are to
be contracted for, the contract between
the intermediary and the entity
providing such service will be
submitted for Agency review and the
terms of the contract and its duration
must be sufficient to adequately service
the Agency loan through to its ultimate
conclusion. If the Agency determines
the personnel lack the necessary
expertise to administer the program, the
loan request will not be approved.

(ii) Document the intermediary’s
ability to commit financial resources
under the control of the intermediary to
the establishment of an IRP. This should
include a statement of the source(s) of
non-Agency funds for administration of
the the intermediary’s operations and
financial assistance for projects.

(iii) Demonstrate a need for loan
funds. As a minimum, the intermediary
should identify a sufficient number of
proposed and known ultimate recipients
it has on hand to justify Agency funding
of its loan request.

(iv) Include a list of proposed fees and
other charges it will assess the ultimate
recipients it funds.

(v) Demonstrate to Agency satisfaction
that the intermediary has secured
commitments of significant financial
support from public agencies and
private organizations.

(vi) Provide evidence to Agency
satisfaction that the intermediary has a
proven record of obtaining private and/
or philanthropic funds for the operation
of similar programs to the one contained
in this subpart.

(vii) Include the intermediary’s plan
(specific loan purposes) for relending
the loan funds. The plan must be of
sufficient detail to provide the Agency
with a complete understanding of what
the intermediary will accomplish by
lending the funds to the ultimate
recipient and the complete mechanics of
how the funds will get from the
intermediary to the ultimate recipient.
The service area, eligibility criteria, loan
purposes, fees, rates, terms, collateral

requirements, limits, priorities,
application process, method of
disposition of the funds to the ultimate
recipient, monitoring of the ultimate
recipient’s accomplishments, and
reporting requirements by the ultimate
recipient’s management are some of the
items that must be addressed by the
intermediary’s relending plan.

(3) Form FmHA 1940–20 for all
projects positively identified as
proposed ultimate recipient loans that
are Class I or Class II actions under
subpart G of part 1940 of this chapter.

(4) Comments from the State single
point of contact, if the State has elected
to review the program under Executive
Order 12372.

(5) A pro forma balance sheet at start-
up and for at least 3 additional projected
years; financial statements for the last 3
years, or from inception of the
operations of the intermediary if less
than 3 years; and projected cash flow
and earnings statements for at least 3
years supported by a list of assumptions
showing the basis for the projections.
The projected earnings statement and
balance sheet must include one set of
projections that shows the IRP revolving
fund only and a separate set of
projections that shows the proposed
intermediary organization’s total
operations. Also, if principal repayment
on the IRP loan will not be scheduled
during the first 3 years, the projections
for the IRP revolving fund must extend
to include a year with a full annual
installment on the IRP loan.

(6) A written agreement will be signed
by the intermediary to assure that there
is not misunderstanding concerning
Agency audit requirements.

(7) Form FmHA 400–4, ‘‘Assurance
Agreement.’’

(8) Complete organizational
documents, including evidence of
authority to conduct the proposed
activities.

(9) Evidence that the loan is not
available at reasonable rates and terms
from private sources or other Federal,
State, or local programs.

(10) Latest audit report, if available.
(11) Form FmHA 1910–11,

‘‘Applicant Certification Federal
Collection Policies for Consumer or
Commercial Debts.’’

(12) Form AD–1047, ‘‘Certification
Regarding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions.’’

(13) Exhibit A–1 of FmHA Instruction
1940–Q.

(b) Applications from intermediaries
that already have an active IRP loan may
be streamlined as follows:

(1) The material required by
paragraphs (a)(6), (a)(8), and (a)(10) of
this section may be omitted.

(2) A statement that the new loan
would be operated in accordance with
the work plan on file for the previous
loan may be submitted in lieu of a new
work plan.

(3) The financial information required
by paragraph (a)(5) of this section may
be limited to projections for the
proposed new IRP revolving loan fund.

§ 1948.123 Filing and processing
applications for loans.

(a) Intermediaries’ contact.
Intermediaries desiring the assistance in
this subpart may file applications with
the State Office for the State in which
the intermediary’s headquarters is
located. Intermediaries headquartered in
the District of Columbia may file the
application with the National Office,
B&I Division, Washington, DC 20250–
3221.

(b) Filing applications. Intermediaries
must file the complete application, in
one package. Applications received by
the Agency will be reviewed and ranked
quarterly and funded in the order of
priority ranking. The Agency will retain
unsuccessful applications for
consideration in subsequent reviews,
through a total of four quarterly reviews.

(c) Loan priorities. Priority
consideration will be given to proposed
intermediaries based on the following
factors. Points will be allowed only for
factors indicated by well documented,
reasonable plans which, in the opinion
of the Agency, provide assurance that
the items have a high probability of
being accomplished. The points
awarded will be as specified in
paragraphs (c)(1) through (c)(6) of this
section. If an application does not fit
one of the categories listed, it receives
no points for that paragraph or
subparagraph.

(1) Other funds. Points allowed under
this paragraph should be based on
documented successful history or
written evidence that the funds are
available.

(i) The intermediary will obtain non-
Federal loan or grant funds to pay part
of the cost of the ultimate recipients’
projects. The amount of funds from
other sources will average:

(A) At least 10% but less than 25% of
the total project cost—10 points.

(B) At least 25% but less than 50% of
the total project cost—20 points.

(C) 50% or more of the total project
cost—30 points.

(ii) The intermediary will provide
loans to the ultimate recipient from its
own funds (not loan or grant) to pay part
of the costs of the ultimate recipients’
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projects. The amount of non-Agency
derived intermediary funds will
average:

(A) At least 10% but less than 25% of
the total project costs—10 points.

(B) At least 25% but less than 50% of
total project costs—20 points.

(C) 50% or more of total project
costs—30 points.

(2) Employment. For computations
under this paragraph, income data
should be from the latest decennial
census of the United States, updated
according to changes in consumer price
index (CPIU). The poverty line used will
be as defined in Section 673 (2) of the
Community Services Block Grant Act
(42 U. S. C. 9902 (2)). Unemployment
data used will be that published by the
Bureau of Labor Statistics, U.S.
Department of Labor.

(i) The median household income in
the service area of the proposed
intermediary equals the following
percentage of the poverty line for a
family of four:

(A) At least 150% but not more than
175%—5 points.

(B) At least 125% but less than
150%—10 points.

(C) Below 125%—15 points.
(ii) The intermediary certifies that the

following percentage of the loans it
makes from Agency IRP loan funds will
be in counties with median household
income below 80 percent of the
statewide non-metropolitan median
household income. (To receive priority
points under this category, the
intermediary must provide a list of
counties in the service area that have
qualifying income.)

(A) At least 50% but less than 75%—
5 points.

(B) At least 75% but less than 100%—
10 points.

(C) 100%—15 points.
(iii) The unemployment rate in the

intermediary’s service area equals the
following percentage of the national
unemployment rate:

(A) At least 100% but less than
125%—5 points.

(B) At least 125% but less 150%—10
points.

(C) 150% or more—15 points.
(iv) The intermediary will require, as

a condition of eligibility for a loan to an
ultimate recipient from Agency IRP loan
funds, that the ultimate recipient certify
in writing that it will employ the
following percentage of its workforce
from members of families with income
below the poverty line.

(A) At least 10% but less than 20% of
the workforce—5 points.

(B) At least 20% but less than 30% of
the workforce—10 points.

(C) 30% of the workforce or more—15
points.

(v) The intermediary has a
demonstrated record of providing
assistance to members of
underrepresented groups, has a realistic
plan for targeting loans to members of
underrepresented groups, and, based on
the intermediary’s record and plans, it
is expected that the following
percentages of its loans made from
Agency IRP loan funds will be made to
entities owned by members of
underrepresented groups.

(A) At least 10% but less than 20%—
5 points.

(B) At least 20% but less than 30%—
10 points.

(C) 30% or more—15 points.
(3) Intermediary contribution. All

assets of the IRP revolving fund will
serve as security for the IRP loan and
the intermediary will contribute funds
not derived from the Agency into the
IRP revolving fund along with the
proceeds of the IRP loan. The amount of
non-Agency derived funds contributed
to the IRP revolving fund will equal the
following percentage of the Agency IRP
loan:

(i) At least 5% but less than 15%—15
points.

(ii) At least 15% but less than 25%—
30 points.

(iii) 25% or more—50 points.
(4) Experience. The intermediary has

actual experience in making and
servicing commercial loans, with a
successful record, for the following
number of full years:

(i) At least 1 but less than 3 years—
5 points.

(ii) At least 3 but less than 5 years—
10 points.

(iii) At least 5 but less than 10 years—
20 points.

(iv) 10 or more years—30 points.
(5) Community representation. The

service area is not more than 10
counties and the intermediary utilizes
local opinions and experience by
including community representatives on
its board of directors or equivalent
oversight board. For purposes of this
section, community representatives are
people, such as civic leaders, business
representatives, or bankers, who reside
in the service area and are not
employees of the intermediary.

(i) At least 10% but less than 40% of
the board members are community
representatives—5 points.

(ii) At least 40% but less than 75% of
the board members are community
representatives—10 points.

(iii) At least 75% of the board
members are community
representatives—15 points.

(6) Administrative. The Administrator
may assign up to 35 additional points to
an application to account for items not

adequately covered by the other priority
criteria set out in this section. Such
items may include, but are not limited
to, a particularly successful business
development record, a service area with
no other IRP coverage, a service area
with severe economic problems, a
service area with emergency conditions
caused by a natural disaster or loss of
a major industry, or excellent utilization
of a previous IRP loan.

§ 1948.124 [Reserved]

§ 1948.125 Letter of conditions.

If the Agency is able to provide the
loan, it will provide the intermediary a
letter of conditions listing all
requirements for such loan. Immediately
after reviewing the conditions and
requirements in the letter of conditions,
the intermediary should complete, sign
and return the Form FmHA 1942–46,
‘‘Letter of Intent To Meet Conditions,’’
to the Agency. If certain conditions
cannot be met, the borrower may
propose alternate conditions to the
Agency. The Agency loan approval
official must concur with any changes
made to the initially issued or proposed
letter of conditions.

§ 1948.126 Loan approval and obligating
funds.

The loan will be considered approved
on the date the signed copy of Form
FmHA 1940–1 is mailed to the
intermediary. The approving official
may request an obligation of funds
when available and according to the
following:

(a) Form FmHA 1940–1, authorizing
funds to be reserved, may be executed
by the loan approving official providing
the intermediary has the legal authority
to contract for a loan, and to enter into
required agreements and has signed
Form FmHA 1940–1.

(b) An obligation of funds established
for an intermediary may be transferred
to a different (substituted) intermediary
provided:

(1) The substituted intermediary is
eligible to receive the assistance
approved for the original intermediary;

(2) The substituted intermediary bears
a close and genuine relationship to the
original intermediary; and

(3) The need for and scope of the
project and the purpose(s) for which
Agency IRP loan funds will be used
remain substantially unchanged.

§ 1948.127 Loan closing.

(a) At loan closing, the intermediary
must certify to the following:

(1) No major changes have been made
in the work plan except those approved
in the interim by the Agency.
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(2) All requirements of the letter of
conditions have been met.

(3) There has been no material
adverse change in the intermediary nor
its financial condition since the
issuance of the letter of conditions. If
there have been adverse changes, they
must be explained. The adverse changes
may be waived, at the sole discretion of
the Agency. Financial data must not be
more than 60 days old at loan closing.

(b) Agency personnel shall not sign
any documents other than those
specifically provided for in this subpart.

(c) The processing officer will review
any requests for changes to the letter of
conditions. The processing officer will
approve only minor changes which do
not materially affect the project, its
capacity, employment, original
projections, or credit factors. Changes in
legal entities or where tax consideration
are the reason for change will not be
approved.

(d) At loan closing the intermediary
will provide sufficient evidence to
enable Agency to ascertain that no claim
or liens of laborers, materialmen,
contractors, subcontractors, suppliers of
machinery and equipment, or other
parties are against the security of the
intermediary, and that no suits are
pending or threatened that would
adversely affect the security of the
intermediary when the security
instruments are filed.

§ 1948.128 Requests to make loans to
ultimate recipients.

(a) When an intermediary proposes to
use Agency IRP loan funds to make a
loan to an ultimate recipient, and prior
to final approval of such loan, the
intermediary must submit the following
material to the Agency:

(1) A request for Agency concurrence
in approval of the proposed loan.

(2) Certification by the intermediary
that:

(i) The proposed ultimate recipient is
eligible for the loan.

(ii) The proposed loan is for eligible
purposes.

(iii) The proposed loan complies with
all applicable statutes and regulations.

(iv) The ultimate recipient is unable
to finance the proposed project through
commercial credit or other Federal,
State, or local programs at reasonable
rates and terms.

(v) The intermediary and its principal
officers (including immediate family)
hold no legal or financial interest or
influence in the ultimate recipient, and
the ultimate recipient and its principal
officers (including immediate family)
hold no legal or financial interest or
influence in the intermediary.

(3) For projects that meet the criteria
for a Class I or Class II environmental

assessment or environmental impact
statement as provided in subpart G of
part 1940 of this chapter, a completed
and executed Form FmHA 1940–20.

(4) All comments obtained in
accordance with § 1948.117 (a) of this
subpart, regarding intergovernmental
consultation.

(5) Copies of sufficient material from
the ultimate recipient’s application and
the intermediary’s related files, to allow
the Agency to determine:

(i) The name and address of the
ultimate recipient.

(ii) The loan purposes.
(iii) The interest rate and term.
(iv) The location, nature, and scope of

the project being financed.
(v) The other funding included in the

project.
(vi) The nature and lien priority of the

collateral.
(6) Such other information as the

Agency may request on specific cases.
(b) Upon receipt of a request for

concurrence in a loan to an ultimate
recipient from Agency IRP loan funds
the Agency will:

(1) Review the material required by
paragraph (a) of this section for
completeness and compliance with
regulations.

(2) Complete an environmental review
in accordance with subpart G of part
1940 of this chapter, including public
notice requirements and provisions for
mitigation measures as appropriate.
This review will be conducted by the
Agency in the same manner it would be
conducted if the Agency were
considering a direct loan to the ultimate
recipient. The results of the
environmental review will be used by
the Agency in making its decision on
the request for loan concurrence.

(3) Consider any comments received
through the intergovernmental
consultation process. Prior to the
Agency’s decision on loan concurrence,
compliance with the requirements of
intergovernmental consultation in
accordance with FmHA Instruction
1940–J must be demonstrated.

(4) When all requirements have been
met, issue a letter concurring in the
loan.

(5) If the Agency determines it is
unable to concur in the loan, the
intermediary will be notified in writing,
given the reasons for denial, and
informed of its rights for review and
appeal in accordance with subpart B of
part 1900 of this chapter.

§§ 1948.129–1948.142 [Reserved]

§ 1948.143 Appeals.
Any appealable adverse decision

made by the Agency which affects the

intermediary may be appealed upon
written request of the aggrieved party in
accordance with subpart B of part 1900
of this chapter.

§§ 1948.144–1948.147 [Reserved]

§ 1948.148 Exception authority.

The Administrator may in individual
cases grant an exception to any
requirement or provision of this subpart
which is not inconsistent with an
applicable law or opinion of the
Comptroller General, provided the
Administrator determines that
application of the requirement or
provision would adversely affect the
Government’s interest. The basis for this
exception will be fully documented.
The documentation will: Demonstrate
the adverse impact; identify the
particular requirement involved; and
show how the adverse impact will be
eliminated.

§ 1948.149 [Reserved]

§ 1948.150 OMB control number.

The reporting and recordkeeping
requirements contained in this
regulation have been approved by the
Office of Management and Budget and
have been assigned OMB control
number 0575–0130. Public reporting
burden for this collection of information
is estimated to vary from 1 to 120 hours
per response, with an average of 12
hours per response including time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, to Department of
Agriculture, Clearance Officer, OIRM,
Ag. Box 7630, Washington, DC 20250;
and to the Office of Management and
Budget, Paperwork Reduction Project
(OMB# 0575–0130), Washington, DC
20503.

PART 1951—SERVICING AND
COLLECTIONS

3. The authority citation for part 1951
continues to read as follows:

Authority: 7 U.S.C. 1989; 7 U.S.C. 1932
Note; 42 U.S.C. 1480; 5 U.S.C. 301; 7 C.F.R.
2.23 and 2.70.

Subpart R—Rural Development Loan
Servicing

4. Section 1951.853 is amended by
revising paragraph (b)(2)(ix) to read as
follows:
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§ 1951.853 Loan purposes for undisbursed
RDLF loan funds from HHS.

* * * * *
(b) * * *
(2) * * *
(ix) Reasonable fees and charges only

as specifically listed in this
subparagraph. Authorized fees include
loan packaging fees, environmental data
collection fees, and other professional
fees rendered by professionals generally
licensed by individual State or
accreditation associations, such as
Engineers, Architects, Lawyers,
Accountants, and Appraisers. The
amount of fee will be what is reasonable
and customary in the community or
region where the project is located. Any
such fees are to be fully documented
and justified.
* * * * *

Dated: December 9, 1994.
Bob J. Nash,
Under Secretary, Rural Economic and
Community Development.
[FR Doc. 95–1193 Filed 1–17–95; 8:45 am]
BILLING CODE 3410–32–U

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

RIN 3150–AE97

Shutdown and Low-Power Operations
for Nuclear Power Reactors

AGENCY: Nuclear Regulatory
Commission.
ACTION: Proposed rule: Extension of the
public comment period.

SUMMARY: On October 19, 1994 (59 FR
52707–52714), the Nuclear Regulatory
Commission published for public
comment a proposed rule regarding
Shutdown and Low-Power Operations
for Nuclear Power Reactors. The
comment period for this proposed rule
was to have expired on January 3, 1995.
On December 2, 1994, Yankee Atomic
Electric Company requested a sixty-day
extension of the comment period on the
basis that the technical issues associated
with the proposed rule are complex in
nature and may warrant additional time
to address the comments adequately. In
view of the importance of the proposed
rule and the desirability of developing
a final rule with adequate consideration
of all comments to the extent
practicable, the NRC has decided to
extend the comment period by thirty
days. The extended comment period
now expires on February 3, 1995. To
facilitate NRC responses to comments it
would be appreciated if commenters

could provide their comments
electronically on a diskette, as well as
by hard copy.
DATES: The comment period has been
extended and now expires on February
3, 1995. Comments received after this
date will be considered if it is practical
to do so but the Commission is able to
assure consideration only for comments
received on or before this date.
ADDRESSES: Send written comments or
suggestions to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, DC 20555–
0001, Attention: Docketing and Service
Branch. Copies of comments received
may be examined at the NRC Public
Document Room, 2120 L Street NW
(Lower Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT: Gary
M. Holahan, Director, Division of
Systems Safety and Analysis, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555–0001, telephone
(301) 504–2884.

Dated at Rockville, Maryland, this 11th day
of January, 1995.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Acting Secretary of the Commission.
[FR Doc. 95–1172 Filed 1–17–95; 8:45 am]
BILLING CODE 7590–01–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 91–CE–25–AD]

Airworthiness Directives; Alexander
Schleicher GmbH & Co. Model ASK 21
Gliders

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to Alexander
Schleicher GmbH & Co. (Alexander
Schleicher) Model ASK 21 gliders. The
proposed action would require
replacing the parallel rocker with a part
of improved design, and incorporating
flight manual revisions. Two incidents
of the parallel rocker breaking at the
elevator connection on the affected
gliders prompted the proposed action.
The actions specified by the proposed
AD are intended to prevent possible loss
of elevator control that could result from
a broken parallel rocker.

DATES: Comments must be received on
or before March 27, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 91–CE–25–
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from
Alexander Schleicher GmbH &
Company, D–36163, Popppenhausen-
Wasserkuppe, Germany; or Eastern
Sailplane, Heath Stage Route Shelburne
Falls, Massachusetts 01370; telephone
(413) 625–6059. This information also
may be examined at the Rules Docket at
the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Herman C. Belderok, Project Officer,
Sailplanes, Small Airplane Directorate,
Aircraft Certification Service, FAA,
1201 Walnut, suite 900, Kansas City,
Missouri 64106; telephone (816) 426–
6932; facsimile (816) 426–2169.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘‘Comments to
Docket No. 91–CE–25–AD.’’ The
postcard will be date stamped and
returned to the commenter.
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Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 91–CE–25–AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on
Alexander Schleicher Model ASK 21
gliders. The LBA advises that there have
been two instances where the parallel
rocker has broken at the elevator
connection on the affected gliders. A
broken parallel rocker, if not detected
and corrected, could result in loss of
elevator control.

Alexander Schleicher has issued ASK
21 Technical Note (TN) No. 22, dated
November 26, 1990, which specifies
procedures for replacing the parallel
rocker. The LBA has approved this
technical note, and issued LBA AD 90–
350 to assure the continued
airworthiness of these gliders in
Germany.

This glider model is manufactured in
Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Alexander Schleicher
Model ASK 21 gliders of the same type
design, this proposed AD would require
replacing the parallel rocker at the
automatic elevator connection with a
part of improved design, and
incorporating flight manual revisions.
The proposed action would be
accomplished in accordance with the
service information referenced above.

The compliance time of the proposed
AD is in calendar time instead of hours
time-in-service (TIS). The average
monthly usage of the affected gliders
ranges throughout the fleet. For
example, one owner may operate the
glider 25 hours TIS in one week, while
another operator may operate the glider
25 hours in one year. For this reason,

the FAA has determined that, in order
to ensure that all of the affected gliders
have parallel rockers of improved
design installed, a calendar compliance
time is proposed.

The FAA estimates that 35 gliders in
the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $45 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $3,990. This figure is
based on the assumption that no
affected glider owner/operator has
accomplished the proposed
replacement.

Alexander Schleicher has informed
the FAA that improved design parallel
rockers have been distributed for all 35
affected gliders. Assuming that each of
these parts is installed on one of the
affected gliders, the proposed action
would not impose any cost impact upon
U.S. operators.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
‘‘significant regulatory action’’ under
Executive Order 12866; (2) is not a
‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part

39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [Amended]
2. Section 39.13 is amended by

adding a new AD to read as follows:
Alexander Schleicher GMBH & Co.: Docket

No. 91–CE–25–AD.
Applicability: Model ASK 21 gliders (all

serial numbers), certificated in any category.
Compliance: Required within the next 30

calendar days after the effective date of this
AD, unless already accomplished.

To prevent possible loss of elevator control
that could result from a broken parallel
rocker, accomplish the following:

(a) Replace the parallel rocker with an
improved and stronger part (part number
99.000.4940 with modification status 1) in
accordance with the instructions in
Alexander Schleicher ASK 21 Technical Note
No. 22, dated November 26, 1991.

(b) Incorporate the flight manual revisions
included with the technical note referenced
above.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the glider to a
location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
should be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Alexander
Schleicher GmbH & Company, D–36163,
Popppenhausen-Wasserkuppe, Germany; or
Eastern Sailplane, Heath Stage Route
Shelburne Falls, Massachusetts 01370;
telephone (413) 625–6059; or may examine
this document at the FAA, Central Region,
Office of the Assistant Chief Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on January
10, 1995.
Barry D. Clements,
Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. 95–1128 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–U
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14 CFR Part 39

[Docket No. 94–NM–107–AD]

Airworthiness Directives; British
Aerospace Model ATP Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to all British
Aerospace Model ATP series airplanes,
that currently requires inspections to
detect cracking of the aft end of the
wing rib boom angles on the left and
right engine, and repair or replacement
of the wing rib boom angle assemblies,
if necessary. That AD was prompted by
the detection of cracks in the engine
outboard rib boom angles at the main
landing gear (MLG) actuator attachment
point. The actions specified by that AD
are intended to prevent structural
failure of the actuator attachment point,
which could lead to collapse of the
MLG. This action would limit the
applicability of the rule to only a certain
number of airplanes; revise the initial
inspection threshold, depending on
whether or not certain modifications
have been accomplished on the boom
angles; and would require that modified
boom angles be installed whenever
replacement is necessary.

DATES: Comments must be received by
February 22, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM–103,
Attention: Rules Docket No. 94–NM–
107–AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055–4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Jetstream Aircraft, Inc., P.O. Box 16029,
Dulles International Airport,
Washington, DC 20041–6029. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM–113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055–4056; telephone
(206) 227–2148; fax (206) 227–1320.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘‘Comments to
Docket Number 94–NM–107–AD.’’ The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs
Any person may obtain a copy of this

NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM–103, Attention: Rules Docket No.
94–NM–107–AD, 1601 Lind Avenue,
SW., Renton, Washington 98055–4056.

Discussion
On July 14, 1993, the FAA issued AD

93–14–08, amendment 39–8632 (58 FR
42194, August 9, 1993), applicable to all
British Aerospace Model ATP series
airplanes, to require inspections to
detect cracking of the aft end of the
wing rib boom angles at the left and
right engine, and repair or replacement
of the wing rib boom angle assemblies,
if necessary. The initial inspection is
required within 400 hours time-in-
service after the effective date of the AD,
or within 12 months since airplane
manufacture, whichever is later. If no
cracks are detected, the inspection is
required to be repeated at intervals of
3,000 landings or 12 months, whichever
occurs sooner. If cracks are detected, the
boom angle(s) must be repaired or
replaced; or, if cracking is within certain
limits, the area may be reinspected for

a period of time until the boom angle is
repaired or replaced.

The issuance of AD 93–14–08 was
prompted by the detection of cracks in
the engine outboard rib boom angles at
the main landing gear (MLG) actuator
attachment point. The requirements of
that AD are intended to prevent
structural failure of the actuator
attachment point, which could lead to
collapse of the MLG.

Since the issuance of that AD, the
Civil Aviation Authority (CAA), which
is the airworthiness authority for the
United Kingdom, has advised the FAA
that airplanes on which modified engine
rib boom angles have been installed may
be less susceptible to the subject
cracking problems initially. The
modified boom angles are of a
configuration that has improved
resistance to cracking. Therefore, for
airplanes on which this modification is
installed, the CAA advises that the
initial inspection for cracking may be
extended beyond that which is currently
required.

British Aerospace has issued Service
Bulletin ATP–57–13, Revision 5, dated
June 3, 1994. This revision is essentially
the same as Revision 1, which was
specified in AD 93–14–08 as the
appropriate source of service
information. Like Revision 1, new
Revision 5 describes procedures for
repetitive detailed visual inspection to
detect cracking of the aft end of the
engine outboard rib boom angles under
the wing rib immediately outboard of
the left and right engine; and describes
procedures for replacement of cracked
rib boom angle assemblies. Revision 5
differs from Revision 1 in that it
recommends that the initial inspection
of airplanes that are equipped with
modified engine rib boom angles
(Modification 10313A) be postponed
until the modified boom angles have
accumulated 30,000 landings. The CAA
has classified this service bulletin as
mandatory.

British Aerospace also has issued
Service Bulletin ATP 57–16–10313A,
Revision 1, dated July 2, 1994 (as
corrected by Errata No. 2, dated August
30, 1994), which describes procedures
for installing Modification 10313A. This
modification entails installation of new
outboard and inboard rib boom angles
on the left wing and right wing that are
less susceptible to cracking. The CAA
classified this service bulletin as
‘‘optional.’’

In light of this, the FAA has
determined that AD 93–14–08 must be
amended to allow airplanes on which
Modification 10313A is installed to be
inspected at a compliance threshold that
is extended beyond that which is
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currently required. Additionally, the
FAA has determined that cracked boom
angles must be replaced with modified
boom angles in order to increase the
time-in-service prior to the onset of
cracking, and to reduce the reliance on
repetitive inspections in order to assure
safety over a long period of time.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

The proposed AD would supersede
AD 93–14–08 to continue to require
repetitive visual inspections to detect
cracking of the aft end of the wing rib
boom angles on the wing rib outboard
of the left and right engine, and repair
or replacement of cracked rib boom
angle assemblies. This proposal would
revise the compliance time for the
initial inspection of airplanes on which
Modification 10313A has been
accomplished. The inspection actions
would be required to be accomplished
in accordance with Service Bulletin
ATP–57–13, Revision 1, dated January
15, 1993, or Revision 5, dated June 3,
1994.

This proposal would require that any
cracked boom angle that is replaced,
must be replaced with a modified boom
angle in accordance with British
Aerospace Service Bulletin ATP–51–16–
10313A, Revision 1, dated June 3 1994.
Any cracked boom angle that is
repaired, must be repaired in
accordance with a method approved by
the FAA.

Additionally, this proposal would
limit the applicability of the rule to only
Model ATP airplanes having serial
numbers 2002 to 2063, inclusive.
Airplanes that are produced subsequent
to serial number 2063 will be modified
in production to include the equivalent
of Modification 10313A, and will
contain in their Manufacturer’s
Recommended Maintenance Program
the inspections and inspection intervals
that would be required by this AD. The
FAA has determined that these
inspections must be mandated (via this
proposed AD) for in-service airplanes
having serial numbers 2002 through
2063 on which Modification 10313A

has been installed (post-production),
since the Manufacturer’s Recommended
Maintenance Program currently
applicable to these airplanes does not
adequately address inspections of the
modified boom angles.

Additionally, this proposed
superseding AD has been reformatted to
simplify and clarify the required
actions.

The FAA estimates that 10 airplanes
of U.S. registry would be affected by this
proposed AD. The inspections that are
currently required by AD 93–14–08 take
approximately 2 work hours per
airplane to accomplish. The average
labor rate is $60 per work hour. Based
on these figures, the total cost impact of
the current inspection requirements AD
on U.S. operators is estimated to be
$1,200, or $120 per airplane, per
inspection cycle.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. However,
since AD 93–14–08 became effective on
September 3, 1993, the FAA assumes
that at least the initial inspection
already has been performed on several
of the affected airplanes. Thus, the total
cost impact of this proposed AD may be
reduced by the amount of the costs
associated with those inspections that
have already been accomplished.

Additionally, since this proposed AD
would extend the compliance time for
the initial inspection of some airplanes,
it has the effect of reducing the
economic burden for operators of those
airplanes, since it would preclude
scheduling an airplane for inspections
at a time earlier than is necessary.

Should replacement of the boom
angles with modified boom angles be
necessary, it would require
approximately 150 work hours to
accomplish, at an average labor charge
of $60 per work hour. Required parts
would cost approximately $3,800 per
airplane.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ‘‘significant regulatory action’’

under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Safety.

The Proposed Amendment
Accordingly, pursuant to the

authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [Amended]
2. Section 39.13 is amended by

removing amendment 39–8632 (58 FR
42194, August 9, 1993), and by adding
a new airworthiness directive (AD), to
read as follows:
British Aerospace: Docket 94–NM–107–AD.

Supersedes AD 93–14–08, Amendment
39–8632.

Applicability: Model ATP series airplanes;
serial numbers 2002 through 2063, inclusive;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (j) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.
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To prevent structural failure of the actuator
attachment point, which could lead to
collapse of the main landing gear (MLG),
accomplish the following:

(a) Conduct a detailed visual inspection to
detect cracking of the aft end of the engine
outboard rib boom angles under the wing rib
outboard of the left and right engine, in
accordance with British Aerospace Service
Bulletin ATP–57–13, Revision 1, dated
January 15, 1993; or Revision 5, dated June
3, 1994; at the applicable time indicated
below.

(1) For airplanes on which Modification
10313A (reference British Aerospace Service
Bulletin ATP–56–16–1013A, Revision 1,
dated July 2, 1994) has not been
accomplished: Conduct the initial inspection
within 400 hours time-in-service after
September 8, 1993 (the effective date of AD
93–14–08, amendment 39–8632), or within
12 months since airplane manufacture,
whichever occurs later.

(2) For airplanes on which Modification
10313A has been accomplished (modified
inboard and outboard boom angles on both
the left wing and right wing): Conduct the
initial inspection prior to the accumulation
of 30,000 landings on the boom angle
assembly or within 12 months after the
effective date of this AD, whichever occurs
later.

(b) For the purposes of compliance with
this AD, the following apply:

(1) Repair of cracked rib boom angles shall
be accomplished in accordance with a
method approved by the Manager,
Standardization Branch, ANM–113, FAA,
Transport Airplane Directorate.

(2) Replacement of cracked rib boom angle
assemblies with modified assemblies shall be
accomplished in accordance with British
Aerospace Service Bulletin ATP–57–16–
10313A, Revision 1, dated July 2, 1994 (as
corrected by Erratum 2, dated August 30,
1994). Prior to the accumulation of 30,000
landings on the replaced (modified) boom
angle assembly, repeat the inspection in
accordance with paragraph (a) of this AD.

(c) If no crack is detected: Repeat the
detailed visual inspection at intervals not to
exceed 3,000 landings or 12 months,
whichever occurs first.

(d) If any crack is detected on only one rib
boom angle, and that crack does not extend
beyond bolt hole X: Repeat the detailed
visual inspection of the rib boom angle for
additional crack propagation at intervals not
to exceed 300 hours time-in-service.

(1) If no additional crack propagation is
detected during any of the repetitive
inspections: Within 6 months after discovery
of the crack, either repair the rib boom angle
or replace the rib boom angle assembly in
accordance with paragraph (b) of this AD.

(2) If any of the repetitive inspections
reveal that crack propagation has reached or
extends beyond bolt hole Y or into bolt hole
A: Prior to further flight, either repair the rib
boom angle or replace the rib boom assembly
in accordance with paragraph (b) of this AD.

(e) If any crack is detected on only one rib
boom angle, and that crack extends beyond
bolt hole X, but not beyond bolt hole Y or
down towards bolt hole A: Repeat the
detailed visual inspection of the rib boom

angle for additional crack propagation at
intervals not to exceed 100 hours time-in-
service.

(1) If no additional crack propagation is
detected during any of the repetitive
inspections: Within 3 months after discovery
of the crack, either repair the rib boom angle
or replace the rib boom angle assembly in
accordance with paragraph (b) of this AD.

(2) If any of the repetitive inspections
reveal that crack propagation has reached or
extends beyond bolt hole Y or into bolt hole
A: Prior to further flight, either repair the rib
boom angle or replace the rib boom angle
assembly in accordance with paragraph (b) of
this AD.

(f) If any crack is detected on only one rib
boom angle, and that crack extends beyond
bolt hole Y or into bolt hole A: Repeat the
detailed visual inspection of the rib boom
angle for additional crack propagation at
intervals not to exceed 50 hours time-in-
service.

(1) If no additional crack propagation is
detected during any of the repetitive
inspections: Within 1 month after discovery
of the crack, either repair the rib boom angle
or replace the rib boom angle assembly in
accordance with paragraph (b) of this AD.

(2) If any of the repetitive inspections
reveal that crack propagation has reached or
extends beyond bolt hole Y or into bolt hole
A: Prior to further flight, either repair the rib
boom angle or replace the rib boom angle
assembly in accordance with paragraph (b) of
this AD.

(g) If any crack is detected on both rib
boom angles, and cracks do not extend
beyond bolt hole X: Repeat the detailed
visual inspection of the rib boom angles for
additional crack propagation at intervals not
to exceed 100 hours time-in-service.

(1) If no additional crack propagation is
detected during any of the repetitive
inspections: Within 3 months after discovery
of the cracks, either repair the rib boom
angles or replace the rib boom angle
assembly in accordance with paragraph (b) of
this AD.

(2) If any of the repetitive inspections
reveal that crack propagation has reached or
extends beyond bolt hole Y or into bolt hole
A: Prior to further flight, either repair the rib
boom angles or replace the rib boom angle
assembly in accordance with paragraph (b) of
this AD.

(h) If any crack is detected on both rib
boom angles, and cracks extend beyond bolt
hole X, but not beyond bolt hole Y or down
towards bolt hole A: Repeat the detailed
visual inspection of the rib boom angles for
additional crack propagation at intervals not
to exceed 50 hours time-in-service.

(1) If no additional crack propagation is
detected during any of the repetitive
inspections: Within 1 month after discovery
of the cracks, either repair the rib boom
angles or replace the rib boom angle
assembly in accordance with paragraph (b) of
this AD.

(2) If any of the repetitive inspections
reveal that crack propagation has reached or
extends beyond bolt hole Y or into bolt hole
A: Prior to further flight, either repair the rib
boom angles or replace the rib boom angle
assembly in accordance with paragraph (b) of
this AD.

(i) If any crack is detected on both rib boom
angles, and cracks extend beyond bolt hole
Y or into bolt hole A: Prior to further flight,
either repair the rib boom angles or replace
the rib boom angle assembly in accordance
with paragraph (b) of this AD.

(j) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM–113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM–113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM–113.

(k) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
11, 1995.
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 95–1131 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–U

14 CFR Part 39

[Docket No. 94–NM–200–AD]

Airworthiness Directives; Dassault
Aviation Model Mystere-Falcon 900
Series Airplanes Equipped With
Fairchild Model F800 Flight Data
Recorders, Installed in Accordance
With Supplemental Type Certificate
(STC) SA7255SW–D

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dassault Aviation Model
Mystere-Falcon 900 series airplanes.
This proposal would require
modification of the electrical power
installation of the flight data recorder,
replacement of the currently installed
socket box for ground power with a
modified socket box, and performance
of checks and tests. This proposal is
prompted by reports of the generators
shutting down due to an intermittent
relay failure of the flight data recorders.
The actions specified by the proposed
AD are intended to prevent loss of



3584 Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Proposed Rules

electrical power to the airplane due to
generator outage.
DATES: Comments must be received by
February 27, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM–103,
Attention: Rules Docket No. 94–NM–
200–AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055–4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Falcon Jet Corporation, P.O. Box 967,
Little Rock, Arkansas 72203–0967. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.
FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM–113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055–4056; telephone
(206) 227–2148; fax (206) 227–1320.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘‘Comments to
Docket Number 94–NM–200–AD.’’ The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM–103, Attention: Rules Docket No.
94–NM–200–AD, 1601 Lind Avenue,
SW., Renton, Washington 98055–4056.

Discussion

Recently, the FAA has received
reports indicating that the generators on
certain Model Mystere-Falcon 900 series
airplanes may shut down due to an
intermittent relay failure of flight data
recorders that were installed in
accordance with Supplemental Type
Certificate (STC) SA7255SW-D. This
failure occurred because of an electrical
short, due to a defective relay. Such
electrical shorting resulted in 28 volts in
the relay of the control box of the
ground power unit (GPU), which
controls all three generators when the
airplane is powered externally. In these
reported instances, the 28 volts of power
energized the GPU relay and functioned
as though the airplane were powered
externally. (That is, all three generators
shut down.) After the shutdown of all
three generators, all critical and
essential equipment would be operable
only for the duration of the battery
power. This condition, if not corrected,
could result in loss of electrical power
to the airplane.

Falcon Jet Corporation has issued
Service Bulletin 900–54 (F900 31–30),
dated October 14, 1994, and Revision 1
(F900 31–1), dated November 17, 1994.
(The FAA has reviewed and approved
these service bulletins.) The service
bulletins describe procedures for
modifying the electrical power
installation of flight data recorders
installed in accordance with STC
SA7255SW–D; replacing the currently
installed socket box for ground power
with a modified socket box; and
performing post-modification checks
and tests. The modification removes the
automatic disabling capability of the
electrical power to the flight data
recorder when the airplane is powered
externally.

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. The FAA has
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same

type design registered in the United
States, the proposed AD would require
modification of the electrical power
installation of the flight data recorder,
replacement of the currently installed
socket box for ground power with a
modified socket box, and performance
of checks and tests. The actions would
be required to be accomplished in
accordance with the either of the service
bulletins described previously.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this requirement.

The FAA estimates that 18 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 8 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $286 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$13,788, or $766 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under the DOT



3585Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Proposed Rules

Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:
Dassault Aviation: Docket 94–NM–200–AD.

Applicability: Model Mystere-Falcon 900
series airplanes having serial numbers 53
through 139 inclusive, equipped with
Fairchild Model F800 flight data recorders,
installed in accordance with Supplemental
Type Certificate (STC) SA7255SW–D;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of electrical power to the
airplane due to generator outage, accomplish
the following:

(a) At the next scheduled inspection, but
no later than 60 days after the effective date
of this AD, modify the electrical power
installation for the flight data recorder, in
accordance with paragraph 3.C.(1), Part 900–
54–1, of Falcon Jet Corporation Service
Bulletin 900–54 (F900 31–30), dated October
14, 1994, or Revision 1 (F900–31–1), dated
November 17, 1994. Prior to further flight
subsequent to the accomplishment of this
modification, perform the checks and tests in
accordance with paragraph 3.D.(1), Part 900–
54–1, of either service bulletin.

(b) Within 1 year after the effective date of
this AD, replace the currently installed
socket box for ground power with a modified
socket box, in accordance with paragraph
3.C.(2), Part 900–54–2, of Revision 1 of
Falcon Jet Corporation Service Bulletin 900–
54 (F900 31–1), dated November 17, 1994.
Prior to further flight, subsequent to the
accomplishment of this installation, perform
the checks and tests, in accordance with
paragraph 3.D.(2), Part 900–54–2, of Revision
1 of the service bulletin.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM–113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM–113.

NOTE 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM–113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
11, 1995.
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 95–1132 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–U

14 CFR Part 39

[Docket No. 94–NM–117–AD]

Airworthiness Directives; Fokker
Model F28 Mark 0100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to

certain Fokker Model F28 Mark 0100
series airplanes. This proposal would
require installation of additional ‘‘EXIT’’
signs at the overwing emergency exits.
This proposal is prompted by a report
indicating that the ‘‘EXIT’’ signs for the
overwing emergency exits, as currently
installed, would not be visible to
passengers during an emergency
evacuation when the emergency exit
doors are open. The actions specified by
the proposed AD are intended to ensure
the ‘‘EXIT’’ signs for overwing
emergency exits are clearly visible
during an evacuation.
DATES: Comments must be received by
February 27, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM–103,
Attention: Rules Docket No. 94–NM–
117–AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055–4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia
22314. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
Standardization Branch, ANM–113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055–4056; telephone
(206) 227–2141; fax (206) 227–1320.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
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summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘‘Comments to
Docket Number 94–NM–117–AD.’’ The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs
Any person may obtain a copy of this

NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM–103, Attention: Rules Docket No.
94–NM–117–AD, 1601 Lind Avenue,
SW., Renton, Washington 98055–4056.

Discussion
The Rijksluchtvaartdienst (RLD),

which is the airworthiness authority for
the Netherlands, recently notified the
FAA that an unsafe condition may exist
on certain Fokker Model F28 Mark 0100
series airplanes. The RLD advises that
the ‘‘EXIT’’ signs for the overwing
emergency exits are not installed next to
the overwing emergency exits, as
required by section 25.811 (d)(2) of the
Federal Aviation Regulations (14 CFR
25.811), ‘‘Emergency exit marking.’’
These signs are currently installed on
the covers of the operating handles of
the left- and right-hand overwing
emergency exits. In this configuration,
these signs are not visible when the
emergency exit doors are opened (i.e.,
during an evacuation). Consequently,
these signs, as positioned, do not fulfill
the intent of the regulations, which is to
ensure that the signs are ‘‘located next
to the exit’’ so that they are visible to
passengers in the event of an emergency
evacuation. This condition, if not
corrected, could delay or impede the
evacuation of passengers during an
emergency.

Fokker has issued Service Bulletin
SBF100–33–015, Revision 1, dated
March 21, 1994, which describes
procedures for installation of two
additional ‘‘EXIT’’ signs, one above and
between the left-hand overwing
emergency exits, and one above and
between the right-hand overwing
emergency exits. Accomplishment of
this installation will ensure that the exit
signs are visible whenever the exit doors
are open. The RLD classified this service
bulletin as mandatory and issued
Netherlands airworthiness directive
BLA 93–147/2 (A), dated April 29, 1994,
in order to assure the continued
airworthiness of these airplanes in the
Netherlands.

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the RLD has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
installation of two additional ‘‘EXIT’’
signs, one above and between the left-
hand overwing emergency exits, and
one above and between the right-hand
overwing emergency exits. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this requirement.

The FAA estimates that 20 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 71 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $1,600 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$117,200, or $5,860 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would

accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Safety.

The Proposed Amendment
Accordingly, pursuant to the

authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [Amended]
2. Section 39.13 is amended by

adding the following new airworthiness
directive:
Fokker: Docket 94–NM–117–AD.

Applicability: Model F28 Mark 0100 series
airplanes, serial numbers 11244, 11245,
11248 through 11256 inclusive, 11261, 11268
through 11283 inclusive, 11286, 11289,
11290, 11291, 11293, 11295, 11296, 11297,
11300, 11303, 11306, 11307, 11308, and
11310 through 11315 inclusive, certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
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modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the ‘‘EXIT’’ signs for the
overwing emergency exit are clearly visible
during an evacuation, accomplish the
following:

(a) Within 8 months after the effective date
of this AD, install two additional ‘‘EXIT’’
signs, one above and between the left-hand
overwing emergency exits, and one above
and between the right-hand overwing
emergency exits, in accordance with Fokker
Service Bulletin SBF100–33–015, Revision 1,
dated March 21, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM–113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM–113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM–113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
11, 1995.
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 95–1133 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–U

14 CFR Part 39

[Docket No. 92–CE–21–AD]

Airworthiness Directives; Glaser-Dirks
Flugzeugbau GmbH Model DG–100
Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
Reopening of the comment period.

SUMMARY: This document proposes to
revise an earlier proposed airworthiness
directive (AD), which would have
required inspecting (one-time) the
tailplane main fitting on Glaser-Dirks
Flugzeugbau GmbH (Glaser-Dirks)
Model DG–100 sailplanes to ensure the
part is accurately welded, and
modifying if not accurately welded. A
report of tailplane main fitting failure on
one of the affected sailplanes, where the
welding did not completely cover the
entire wall thickness of the fitting,
prompted the proposed action. The
previous notice was written against all
DG–100’s; however, if the sailplane is
equipped with a horizontal stabilizer
and an elevator instead of a L4 tailplane
main fitting (main L4 fitting of the all
flying tailplane), the proposed AD
should not apply. The proposed action
would require the same one-time
inspection of the tailplane main fitting,
but would exclude those sailplanes
equipped with a horizontal stabilizer
and an elevator. The proposed actions
are intended to prevent loss of control
of the sailplane because of tailplane
main fitting failure.
DATES: Comments must be received on
or before March 27, 1995.
ADDRESSES: Submit comments in
triplicate to the FAA, Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 92–CE–21–
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from
Glaser-Dirks Flugzeugbau GmbH, Im
Schollengarten 19–20, 7520 Buchsal 4,
Germany. This information also may be
examined at the Rules Docket at the
address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Herman Belderok, Project Officer,
Sailplanes, Small Airplane Directorate,
Airplane Certification Service, FAA,
1201 Walnut, suite 900, Kansas City,
Missouri 64106; telephone (816) 426–
6932; facsimile (816) 426–2169.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to

the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘‘Comments to
Docket No. 92–CE–21–AD.’’ The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs
Any person may obtain a copy of this

NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 92–CE–21–AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion
A proposal to amend part 39 of the

Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain Glaser-Dirks Model DG–
100 sailplanes was published in the
Federal Register on April 22, 1993 (58
FR 21547). That action proposed to
require inspecting (one-time) the
tailplane main fitting to ensure the part
is accurately welded, and modifying if
not accurately welded. The inspections
and possible modifications were
proposed to be accomplished in
accordance with Enclosure to Technical
Note 301/15, which is a supplement to
Glaser-Dirks Technical Note 301/15,
dated July 7, 1989.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. One
comment was received on the content of
the proposed AD and no comments
were received concerning the FAA’s
determination of the cost upon the
public.

The commenter states that the
proposed AD would apply to all Model
DG–100 sailplanes. In actuality, the
proposal should not apply to those
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sailplanes equipped with a horizontal
stabilizer and elevator, and should only
be written against sailplanes equipped
with the ‘‘main L4 fitting of the all
flying tailplane’’ as specified in Glaser-
Dirks Technical Note 301/15.

The FAA concurs and has changed
the Applicability section of the proposal
to include the following: ‘‘Model DG–
100 sailplanes equipped with the main
L4 fitting of the all flying tailplane.’’

Since sufficient time has elapsed
between the time the proposal was
issued and coordination of the comment
proposed above with the FAA, the
manufacturer, and foreign airworthiness
authority, the FAA has decided to
reopen the comment period to provide
additional time for public comment.

The FAA estimates that 16 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per sailplane
to accomplish the proposed inspection,
and that the average labor rate is
approximately $60 an hour. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $960. This figure is
based on the assumption that no
affected owner/operator has
accomplished the proposed one-time
inspection. The FAA anticipates that
several owners/operators have already
accomplished this inspection, thus
reducing the proposed cost impact upon
the public.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
‘‘significant regulatory action’’ under
Executive Order 12866; (2) is not a
‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Safety.

The Proposed Amendment
Accordingly, pursuant to the

authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [Amended]
2. Section 39.13 is amended by

adding a new AD to read as follows:
Glaser-Dirks Flugzeugbau GMBH: Docket

No. 92–CE–21–AD.
Applicability: Model DG–100 sailplanes

(all serial numbers) that are equipped with
the main L4 fitting of the all flying tailplane,
certificated in any category.

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent loss of control of the sailplane
caused by failure of the tailplane main fitting,
accomplish the following:

(a) Inspect the tailplane main fitting to
ensure that the welding covers the entire wall
thickness of the fitting in accordance with
the instructions in paragraph 3 of the
Enclosure to Technical Note (TN) 301/15,
which is a supplement to Glaser-Dirks TN
301/15, dated July 7, 1989.

(b) If the welding does not cover the entire
wall thickness of the fitting, prior to further
flight, modify the tailplane main fitting in
accordance with instructions in paragraph 4
of the Enclosure to TN 301/15, which is a
supplement to Glaser-Dirks TN 301/15, dated
July 7, 1989.

Note 1: The service information specifies
inspection and possible modification for the
Model DG–100 Elan sailplanes, as well as the
Model DG–100 sailplanes. Even though the
Model DG–100 Elan sailplanes are not
certificated for operation in the United States
under the provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR 21.29),
the actions in this AD are recommended for
any of these sailplanes certificated otherwise,
i.e., experimental category.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate sailplanes to a
location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request

should be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to Glaser-Dirks
Flugzeugbau GmbH, lm Schollengarten 19–
20, 7520 Buchsal 4, Germany; or may
examine these documents at the FAA,
Central Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on January
10, 1995.
Barry D. Clements,
Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. 95–1129 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–U

14 CFR Part 39

[Docket No. 93–CE–59–AD]

Airworthiness Directives; Grob Luft
Und Raumfahrt Models G102 Astir CS,
Club Astir IIb, Twin Astir, Speed Astir,
Standard Astir II, and Speed Astir IIb
Sailplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Grob
Luft Und Raumfahrt (Grob) Models
G102 Astir CS, Club Astir IIb, Twin
Astir, Speed Astir, Standard Astir II,
and Speed Astir IIb sailplanes. The
proposed action would require
inspecting all elevator and rudder
hinges for damage (delamination,
cracks, corrosion, or buckling), and
repairing any damaged parts. Several
occurrences of inner elevator hinges
separating during flight prompted the
proposed action. The actions specified
by the proposed AD are intended to
prevent these hinges from separating,
which could result in loss of control of
the sailplane.
DATES: Comments must be received on
or before March 27, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 93–CE–59–
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
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between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from
Grob Luft und Raumfahrt D–8939
Mattsies, Germany. This information
also may be examined at the Rules
Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Herman C. Belderok, Project Officer,
Sailplanes, Small Airplane Directorate,
Aircraft Certification Service, FAA,
1201 Walnut, suite 900, Kansas City,
Missouri 64106; telephone (816) 426–
6932; facsimile (816) 426–2169.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘‘Comments to
Docket No. 93–CE–59–AD.’’ The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 93–CE–59–AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that

an unsafe condition may exist on certain
Grob Models G102 Astir CS, Club Astir
IIb, Twin Astir, Speed Astir, Standard
Astir II, and Speed Astir IIb sailplanes.
The LBA advises that inner elevator
hinges have separated on several of the
above referenced sailplanes. This
condition, if not detected and corrected,
could result in loss of control of the
sailplane.

Grob has issued Repair Instruction
No. 306–27/1 to Service Bulletin TM
306–27/1, dated June 4, 1991, which
specifies procedures for inspecting all
elevator and rudder hinges for damage
(delamination, cracks, corrosion, or
buckling), and repairing any damaged
hinges. The LBA classified this service
bulletin as mandatory and issued LBA
AD 89–209/2 Grob, dated June 26, 1991,
in order to assure the continued
airworthiness of these sailplanes in
Germany.

This sailplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Grob Models G102
Astir CS, Club Astir IIb, Twin Astir,
Speed Astir, Standard Astir II, and
Speed Astir IIb sailplanes of the same
type design, the proposed AD would
require inspecting all elevator and
rudder hinges for damage
(delamination, cracks, corrosion, or
buckling), and repairing any damaged
parts. The proposed actions would be
accomplished in accordance with the
III. Procedure section of Grob Repair
Instruction No. 306–27/1 to Service
Bulletin TM 306–27/1, dated June 4,
1991.

The compliance time for the proposed
AD is presented in calendar time
instead of hours TIS. The FAA has
determined that a calendar time for
compliance is the most desirable
method because the unsafe condition
described by the proposed AD is caused
by corrosion. Corrosion can occur on
sailplanes regardless of whether the
airplane is in service or in storage.
Therefore, to ensure that corrosion is
detected and corrected on all airplanes
within a reasonable period of time

without inadvertently grounding any
sailplanes, a compliance schedule based
upon calendar time instead of hours TIS
is proposed.

The FAA estimates that 146 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per sailplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $8,760. This figure is
based on the assumption that no
affected sailplane owner/operator has
accomplished the proposed inspection.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
‘‘significant regulatory action’’ under
Executive Order 12866; (2) is not a
‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.
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§ 39.13 [Amended]

2. Section 39.13 is amended by
adding a new AD to read as follows:

Grob Luft Und Raumfahrt: Docket No. 93–
CE–59–AD.

Applicability: Models G102 Astir CS, Club
Astir IIb, Twin Astir, Speed Astir, Standard
Astir II, and Speed Astir IIb Sailplanes (all
serial numbers), certificated in any category.

Compliance: Required within the next 30
calendar days after the effective date of this
AD, unless already accomplished.

To prevent elevator and rudder hinge
separation, which could result in loss of
control of the sailplane, accomplish the
following:

(a) Visually inspect all elevator and rudder
hinges for damage (delamination, cracks,
corrosion, or buckling) in accordance with
the III. Procedure section of Grob Repair
Instruction No. 306–27/1 to Service Bulletin
TM 306–27/1, dated June 4, 1991. Prior to
further flight, repair any damaged parts in
accordance with the service information
referenced above.

Note 1: The service instructions of this AD
call for ‘‘the work to be carried out by a
competent person or an authorized aviation
workshop and has to be certified in the
logbook by an authorized inspector.’’ This
statement does not apply to sailplanes
registered in the United States and the AD is
to be accomplished using procedures in part
43 of the Federal Aviation Regulations (14
CFR part 43).

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
should be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Grob Luft und
Raumfahrt, D–8939 Mattsies, Germany; or
may examine this document at the FAA,
Central Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on January
10, 1995.
Barry D. Clements,
Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. 95–1130 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–U

14 CFR Part 39

[Docket No. 94–NM–176–AD]

Airworthiness Directives; McDonnell
Douglas Model DC–10–10, –15, –30,
–40, and KC–10 (Military) Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas DC–10 and
KC–10 series airplanes. This proposal
would require repetitive eddy current
inspections to detect fatigue cracking of
the pylon aft bulkhead flange, upper
pylon box web, fitting radius, and
adjacent tangent areas; and repair, if
necessary. This proposal is prompted by
fatigue cracking found in the wing
pylon aft bulkheads on two airplanes.
The actions specified by the proposed
AD are intended to prevent failure of the
wing pylon aft bulkhead due to fatigue
cracking, which could lead to separation
of the engine and pylon from the
airplane.
DATES: Comments must be received by
March 14, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM–103,
Attention: Rules Docket No. 94–NM–
176–AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055–4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, P.O.
Box 1771, Long Beach, California
90801–1771, Attention: Business Unit
Manager, Technical Administrative
Support, Dept. L51, M.C. 2–98. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, Transport
Airplane Directorate, 3960 Paramount
Boulevard, Lakewood, California.
FOR FURTHER INFORMATION CONTACT:
Maureen Moreland, Aerospace
Engineer, Airframe Branch, ANM–120L,
Los Angeles Aircraft Certification
Office, FAA, Transport Airplane
Directorate, 3960 Paramount Boulevard,
Lakewood, California 90712; telephone
(310) 627–5238; fax (310) 627–5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘‘Comments to
Docket Number 94–NM–176–AD.’’ The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM–103, Attention: Rules Docket No.
94–NM–176–AD, 1601 Lind Avenue,
SW., Renton, Washington 98055–4056.

Discussion

On July 24, 1992, the FAA issued AD
92–17–13, amendment 39–8342 (57 FR
36894, August 17, 1992), which is
applicable to McDonnell Douglas Model
DC–10 series airplanes. That AD
requires a one-time visual inspection to
detect cracks of the wing pylon aft
bulkheads and upper spar webs, and
repair, if necessary; additionally, it
requires that operators submit a report
of their inspection findings to the FAA.
That AD was prompted by reports of
fatigue cracking that occurred in the
wing pylon aft bulkheads on two
airplanes. The fatigue cracking initiated
at fastener holes and/or at the lower
forward edge of the bulkhead flange.
Such cracking, if not detected and
corrected in a timely manner, could lead
to failure of the wing pylon aft bulkhead
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and subsequent separation of the engine
and pylon from the airplane.

One of the intended purposes of the
one-time visual inspection and
submission of reports required by that
AD was to allow the FAA and the
manufacturer to obtain data as to the
general condition of the affected fleet
relevant to the identified fatigue
cracking. Based on this data, the
manufacturer has conducted further
investigation and analysis of the
cracking found in the subject areas. This
effort has revealed that the cracking was
caused by fatigue that was accelerated
by preload conditions. The
manufacturer has developed inspection
procedures that will ensure that this
fatigue cracking is identified and
corrected before it reaches critical
lengths.

The FAA has reviewed and approved
McDonnell Douglas Alert Service
Bulletin A54–106, Revision 2, dated
November 3, 1994, which describes
procedures for conducting repetitive
eddy current inspections to detect
fatigue cracking of the pylon aft
bulkhead flange, upper pylon box web,
fitting radius, and adjacent tangent
areas.

The service bulletin also describes
procedures for performing a visual
inspection for gaps between the pylon
aft bulkhead flange, upper pylon box
web, fitting radius, and adjacent tangent
areas, and shimming any gaps found.
Once this inspection is performed, the
repetitive eddy current inspections of
these areas are no longer necessary.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require repetitive eddy current
inspections to detect fatigue cracking of
the pylon aft bulkhead flange, upper
pylon box web, fitting radius, and
adjacent tangent areas. If any cracks are
found, they would be required to be
repaired in accordance with a method
approved by the FAA. The proposed AD
would also provide for an optional
terminating action consisting of a gap
inspection of bulkhead components and
necessary shimming. The actions would
be required to be accomplished in
accordance with the service bulletin
described previously.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in

the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this requirement.

There are approximately 426 Model
DC–10 and KC–10 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 269 airplanes of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 8 work hours per
airplane to accomplish the proposed
eddy current inspections, and that the
average labor rate is $60 per work hour.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $129,120, or
$480 per airplane, per inspection cycle.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Should an operator elect to
accomplish the optional terminating
action that would be provided by this
proposed rule, it would require
approximately 2 work hours per
airplane to accomplish the gap
inspection, at an average labor rate of
$60 per work hour. The cost and labor
associated with any necessary shimming
would vary, depending upon what was
revealed by the gap inspection.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this

action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Safety.

The Proposed Amendment
Accordingly, pursuant to the

authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [Amended]
2. Section 39.13 is amended by

adding the following new airworthiness
directive:
McDonnell Douglas: Docket 94–NM–176–

AD.
Applicability: Model DC–10–10, -15, -30,

-40, and KC–10 (military) series airplanes; as
listed in McDonnell Douglas Alert Service
Bulletin A54–106, Revision 2, dated
November 3, 1994; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the wing pylon aft
bulkhead due to fatigue cracking, which
could lead to separation of the engine and
pylon from the airplane, accomplish the
following:

(a) Prior to the accumulation of 1,800
landings after the effective date of this AD,
conduct an eddy current inspection to detect
fatigue cracks in the pylon aft bulkhead
flange, upper pylon box web, fitting radius,
and adjacent tangent areas, in accordance
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with McDonnell Douglas Alert Service
Bulletin A54–106, Revision 2, dated
November 3, 1994. Repeat this inspection
thereafter at intervals not to exceed 1,800
landings.

(b) If any crack(s) is found during any
inspection required by paragraph (a) of this
AD, prior to further flight, repair in
accordance with a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA, Transport Airplane
Directorate.

(c) Accomplishment of the gap inspection
and necessary shimming in accordance with
‘‘Phase III,’’ as specified in McDonnell
Douglas Alert Service Bulletin A54–106,
Revision 2, dated November 3, 1994,
constitutes terminating action for the
inspections required by paragraph (a) of this
AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO, FAA, Transport Airplane
Directorate. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
11, 1995.
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 95–1134 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–U

14 CFR Part 39

[Docket No. 94–NM–220–AD]

Airworthiness Directives; Raytheon
Corporate Jets Models DH/BH/HS/BAe
125–1 to –700 Series Airplanes; BAe
125–800A Airplanes; and Hawker 800
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Raytheon Corporate Jets Models
DH/BH/HS/BAe 125–1 to –700 series,
BAe 125–800A, and Hawker 800 series
airplanes. This proposal would require
replacement of the existing standby
static inverter with an inverter that

incorporates a circuit board assembly
sealed with a conformal coating. This
proposal is prompted by reports of
failure of the standby static inverter
caused by electrical shorting from
moisture condensing on the printed
circuit boards (PCB), due to aberrations
in the PCB conformal coating. The
actions specified by the proposed AD
are intended to prevent malfunction of
the standby static inverter due to
exposure to moisture caused by
inadequate insulation coating of the
circuit board assembly. Malfunction or
failure of the standby static inverter,
when its use is necessary, could result
in the loss of electric power for certain
equipment critical to safety of flight.
DATES: Comments must be received by
February 27, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM–103,
Attention: Rules Docket No. 94–NM–
220–AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055–4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Raytheon Corporate Jets, Inc., 3 Bishops
Square, St. Albans Road West, Hatfield,
Hertfordshire, AL109NE, United
Kingdom. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM–113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055–4056; telephone
(206) 227–2148; fax (206) 227–1320.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments

submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘‘Comments to
Docket Number 94–NM–220–AD.’’ The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs
Any person may obtain a copy of this

NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM–103, Attention: Rules Docket No.
94–NM–220–AD, 1601 Lind Avenue,
SW., Renton, Washington 98055–4056.

Discussion
The Civil Aviation Authority (CAA),

which is the airworthiness authority for
the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on certain Raytheon Corporate Jets
Models DH/BH/HS/BAe 125–1 to -700,
BAe 125–800A, and Hawker 800 series
airplanes. The CAA advises that it has
received reports of failure of the standby
static inverter on certain of these
airplanes. Failure was caused by
electrical shorting from moisture
condensing on the printed circuit
boards (PCB), due to aberrations in the
PCB’s conformal coating. Investigation
has revealed that certain circuit boards
in the inverters have conformal coatings
that were applied improperly. The
purpose of this coating is to protect the
electric/electronic circuits from
moisture. Improper coating of the circuit
boards can allow moisture to condense
on the PCB; this could cause an
electrical short that, subsequently, could
result in a malfunction or failure of the
standby static inverter. This condition,
if not corrected, could result in the loss
of all alternating current (AC) electric
power for equipment that is critical to
safety of flight.

Raytheon Corporate Jets has issued
Hawker Service Bulletin SB.24–308–
7673A, Revision 1, dated July 11, 1994,
which describes procedures for
removing the existing standby static
inverter and replacing it with a printed
circuit board assembly that is properly
sealed with a conformal coating. The
CAA classified this service bulletin as
mandatory and issued British
airworthiness directive 005–05–94 in
order to assure the continued
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airworthiness of these airplanes in the
United Kingdom.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
replacement of the existing standby
static inverters with a printed circuit
board assembly that is properly sealed
with a conformal coating. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this requirement.

The FAA estimates that 450 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 4 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $410 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$292,500, or $650 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD

action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Safety.

The Proposed Amendment
Accordingly, pursuant to the

authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [Amended]
2. Section 39.13 is amended by

adding the following new airworthiness
directive:
Raytheon Corporate Jets, Inc. (Formerly de

Havilland; Hawker Siddeley; British
Aerospace, plc): Docket 94–NM–220–
AD.

Applicability: Model DH/BH/HS/BAe 125–
1 to –700 series airplanes, inclusive, on
which Modification 252740 has been
installed; Model BAe 125–800A series
airplanes, having constructor’s numbers prior
to number 258248; and Hawker 800 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an electrical short in the
standby static inverter due to the printed
circuit boards being exposed to condensed
moisture, accomplish the following:

(a) Within 5 months of the effective date
of this AD, remove the existing standby static
inverter (type PC 250) and replace it with a
Mod C Marathon/Flitetronics Inverter (type
PC 250), in accordance with Raytheon
Corporate Jets Hawker Service Bulletin
SB.24–308–7673A, Revision 1, dated July 11,
1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM–113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM–113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM–113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
11, 1995.
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 95–1135 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–U

14 CFR Part 71

[Airspace Docket No. 94–AWP–31]

Proposed Establishment of Class E
Airspace; Wahiawa Wheeler AAF, HI

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish Class E airspace area at
Wheeler AAF, HI. Additional controlled
airspace is required for aircraft
executing an Nondirectional Radio
Beacon (NDB) standard instrument
approach procedure (SIAP). The
intended effect of this proposal is to
provide adequate Class E airspace for
instrument flight rules (IFR) operations
at Wheeler AAF.
DATES: Comments must be received on
or before March 2, 1995.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, System Management Branch,
AWP–530, Docket No. 94–AWP–31, Air
Traffic Division, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California, 90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California, 90261.

An informal docket may also be
examined during normal business at the
Office of the Manager, System
Management Branch, Air Traffic
Division at the above address.
FOR FURTHER INFORMATION CONTACT:
Scott Speer, Airspace Specialist, System
Management Branch, AWP–530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California, 90261,
telephone (310) 297–0010.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested parties are invited to

participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with the
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘‘Comments to
Airspace Docket No. 94–AWP–31.’’ The

postcard will be date/time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the System
Management Branch, Air Traffic
Division, at 15000 Aviation Boulevard,
Lawndale, California 90261, both before
and after the closing date for comments.
A report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRM
Any person may obtain a copy of this

Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California 90009. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM’s should also request a copy of
Advisory Circular No. 11–2A which
describes the application procedures.

The Proposal
The FAA is considering an

amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
provide additional controlled airspace
for Instrument Flight Rules (IFR)
procedures at the Wheeler AAF. The
effect of this proposal is to provide
adequate Class E airspace for IFR
operators executing the Copter NDB
155° approach at Wheeler AAF, HI. The
coordinates for this airspace docket are
based on North American Datum 83.
Class E airspace designations for
airspace areas designated as an
extension to a Class D surface area are
published in Paragraph 6004 of FAA
Order 7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 10034; February 26, 1979); and (3)

does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposal rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Incorporation by
reference, Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854; 24 FR 9565, 3 CFR, 1959–
1963 Comp., p. 389; 49 U.S.C. 106(g), 14 CFR
11.69.

§ 71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.09B,
Airspace Designations and Reporting
Points, dated July 18, 1994, and
effective September 16, 1994, is
amended as follows:

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D
Surface Area

* * * * *

AWP HI E4 Wahiawa Wheeler AAF, HI
[New]

Wahiawa Wheeler AAF, HI
(Lat. 21°29′26′′ N, long. 158°03′32′′ W)
That airspace extending upward from the

surface within 2.4 miles either side of the
346° bearing from the Wheeler AAF
extending from the 2.6-miles radius of the
Wheeler AAF to 10 miles north of the
Wheeler AAF, excluding the portion within
Restricted Area R–3109 and Alert Area A–
311. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory, Pacific Chart
Supplement.

* * * * *
Issued in Los Angeles, California, on

December 23, 1994.
Dennis T. Koehler,
Acting Manager, Air Traffic Division,
Western-Pacific Region.
[FR Doc. 95–1144 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M
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14 CFR Part 71

[Airspace Docket No. 94–ANM–47]

Proposed Establishment of Class E
Airspace; Arco, ID

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
establish the Arco, Idaho, Class E
airspace. This action is necessary to
accommodate a new instrument
approach procedure at Arco-Butte
County Airport, Arco, Idaho. The area
would be depicted on aeronautical
charts for pilot reference.
DATES: Comments must be received on
or before March 2, 1995.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM–530,
Federal Aviation Administration,
Docket No. 94–ANM–47, 1601 Lind
Avenue S.W., Renton, Washington
98055–4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.
FOR FURTHER INFORMATION CONTACT:
James E. Riley, ANM–537, Federal
Aviation Administration, Docket No.
94–ANM–47, 1601 Lind Avenue S.W.,
Renton, Washington 98055–4056;
telephone number: (206) 227–2537.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in developing reasoned
regulatory decisions on the proposal.
Comments are specifically invited on
the overall regulatory, aeronautical,
economic, environmental, and energy
related aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
‘‘Comments to Airspace Docket No. 94–
ANM–47.’’ The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified

closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in the
light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s
Any person may obtain a copy of this

Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM–530, 1601
Lind Avenue S.W., Renton, Washington
98055–4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM’s should also request a copy of
Advisory Circular No. 11–2A, which
describes the application procedure.

The Proposal
The FAA is considering an

amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Arco,
Idaho, to accommodate a new
instrument approach procedure at Arco-
Butte County Airport. The area would
be depicted on aeronautical charts for
pilot reference. The coordinates for this
airspace docket are based on North
American Datum 83. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a ‘‘significant
regulatory action’’ under Executive
Order 12866; (2) is not a ‘‘significant
rule’’ under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959–
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§ 71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations, and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANM ID E5 Arco, ID [New]

Arco, Arco-Butte County Airport, ID
(Lat. 43°36′19′′ N, long. 113°19′54′′ W)

Arco-Butte County NDB
(Lat. 43°35′57′′ N, long. 113°20′32′′ W)

Pocatello VORTAC
(Lat. 42°52′13′′ N, long. 112°39′08′′ W)

Burley VOR/DME
(Lat. 42°34′49′′ N, long. 113°51′57′′ W)
That airspace extending upward from 700

feet above the surface within a 6.6-mile
radius of the Arco-Butte County Airport, and
within 2.5 miles each side of the 166° bearing
from the Arco-Butte County NDB extending
from the 6.6-mile radius to 7 miles southeast
of the NDB; that airspace extending upward
from 1,200 feet above the surface bounded by
a line beginning at 68.5 NM northwest of the
PIH VORTAC on V–269, thence southeast
along V–269 to 53 NM northwest of the PIH
VORTAC on V–269, thence to 29 NM south
of the DBS VORTAC on V–257, thence south
along V–257 to V–365, thence southeast
along V–365 to the BYI VOR/DME, thence
northwest along V–231 to 29 NM northwest
of the BYI VOR/DME on V–231, to the point
of beginning.

* * * * *
Issued in Seattle, Washington, on

December 28, 1994.
Richard E. Prang,
Acting Manager, Air Traffic Division
Northwest Mountain Region.
[FR Doc. 95–1143 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M



3596 Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Proposed Rules

14 CFR Part 71

[Airspace Docket No. 93–ASW–60]

Proposed Establishment of Class E
Airspace; Alta Vista Ranch Airport,
Marfa, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Proposed rule; withdrawal.

SUMMARY: This action withdraws a
Notice of Proposed Rulemaking (NPRM)
that was published in the Federal
Register on July 21, 1994. That proposal
duplicated an earlier NPRM that was
published on March 31, 1994. Both
actions proposed to establish Class E
airspace extending upward from 700
feet above ground level (AGL) at Alta
Vista Ranch Airport, Marfa, Texas.
Except for the comment period, the
March 31, 1994, proposal is identical to
the July 21, 1994, proposal.
Accordingly, the duplicate proposal
published July 21, 1994, is withdrawn.
FOR FURTHER INFORMATION CONTACT:
Alvin E. DeVane, System Management
Branch, Air Traffic Division, Southwest
Region, Department of Transportation,
Federal Aviation Administration, Fort
Worth, TX 76193–0530; telephone: (817)
222–5595.

SUPPLEMENTARY INFORMATION:

The Proposed Rule

On March 31, 1994, an NPRM was
published in the Federal Register to
establish Class E airspace extending
upward from 700 feet above ground
level (AGL) at Alta Vista Ranch Airport,
Marfa, TX (59 FR 15137). That proposal
was prompted by the development of a
new standard instrument approach
procedure (SIAP) to the Alta Vista
Ranch Airport, Marfa, TX. A duplicate
NPRM for Class E airspace at Marfa, TX,
was also published in the Federal
Register on July 21, 1994 (59 FR 37187).
The March 31, 1994 proposal was
identical to the July 21, 1994 proposal
except for the comment period. No
comments objecting to either proposal
have been received. Therefore, in order
to eliminate duplicate proposals for
Class E airspace at Marfa, TX, the
duplicate NPRM published on July 21,
1994 is being withdrawn.

Withdrawal of this notice of proposed
rulemaking constitutes only such action,
and does not preclude the agency from
issuing another notice in the future, nor
does it commit the agency to any course
of action in the future.

Since this action only withdraws a
notice of proposed rulemaking, it is
neither a proposed nor a final rule and
therefore, is not covered under

Executive Order 12866, the Regulatory
Flexibility Act, or DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979).

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Withdrawal

Accordingly, pursuant to the
authority delegated to me, the NPRM,
Airspace Docket No. 92–ASW–60, as
published in the Federal Register on
July 21, 1994 (59 FR 37187), is hereby
withdrawn.

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959–
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

Issued in Fort Worth, TX on January 4,
1995.
James R. Nausley,
Manager, Air Traffic Division, Southwest
Region.
[FR Doc. 95–1142 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

Office of the Secretary

14 CFR Part 259

[Docket No. 50031; Notice 95–2]

RIN 2105–AC14

Aircraft Disinsection

AGENCY: Office of the Secretary, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of
Transportation proposes to issued a rule
that would require U.S. airlines, foreign
airlines and their agents at time of
booking transportation, to notify
individuals purchasing tickets on flight
segments originating in the United
States if the aircraft will be sprayed with
insecticide while passengers are on
board and to provide immediately upon
request the name of the insecticide
used. This action is taken at the
initiative of the Department.
DATES: The Department requests
comments by March 20, 1995. The
Department will consider late comments
only to the extent practicable.
ADDRESSES: Comments should be sent to
the Docket Clerk, Docket No. 50031,
U.S. Department of Transportation, 400
7th Street, SW., Room 4107,
Washington, DC 20590. To facilitate
consideration of the comments, we ask
commenters to file 5 copies of each set
of comments. The docket will be
available for inspection at this address
from 9:00 a.m. to 5:00 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Arnold G. Konheim, U.S. Department of
Transportation (P–13), 400 7th Street,
SW., Washington, DC 20590 (202) 366–
4849.

SUPPLEMENTARY INFORMATION:

Background

The treatment of aircraft to kill insects
(aircraft disinsection) has been an
established practice throughout the
world for a number of years. In fact,
since the 1940’s, nations have had the
right to require the disinsection of
inbound international aircraft flights
under Annex 9 (Facilitation) of the
Chicago The treatment of aircraft to kill
insects (aircraft disinsection) has been
an Convention for reasons of public
health and agriculture. Recently,
concerns have arisen about the harmful
effects of certain disinsection
treatments. However as a signatory of
the Chicago Convention, the U.S. cannot
forbid any other country from requiring
the disinsection of flights landing in
that country’s territory.

U.S. Experience

During the late 1930’s, the United
States Public Health Service instituted
insecticide spraying requirements
covering all aircraft arriving at any U.S.
port from an area infected with any
insect-borne communicable disease.
However, in 1979, the Centers for
Disease Control and Prevention (CDC)
amended the Foreign Quarantine
Regulations (42 CFR Part 71) to
discontinue requiring routine spraying
because of concern for the health of
passengers and crew, and the lack of
evidence that aircraft spraying played a
significant role in disease control, and
the belief that discontinuation of
spraying would not present a significant
public health threat. Conversely, the
spraying caused undue discomfort to
many passengers, and had the potential
for creating acute allergic reactions,
asthmatic attacks, and other allergic or
respiratory problems in certain
passengers. Furthermore, yellow fever
vaccine was readily available and very
effective in providing long-term
immunity for travelers going abroad,
and routine mosquito surveillance and
abatement procedures around U.S.
international airports were utilized to
prevent the introduction and spread of
insect vectors.

Since routine spraying of aircraft was
discontinued in the United States in
1979, there have been no outbreaks of
vector-borne disease in the United
States that can be attributed to imported
vectors.



3597Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Proposed Rules

*This list is complete as of December 22, 1994.

International Actions

The International Civil Aviation
Organization (ICAO) has approved two
methods of disinsection. In the
aerosolized method, an insecticide is
sprayed while passengers and crew are
on board. ICAO specifies that an
insecticide approved by the World
Health Organization be used for this
method of disinsection.

The U.S. Environmental Protection
Agency (EPA) had required that the
product (d-phenothrin) used by U.S.
carriers for the aerosolized method of
disinsecting aircraft be labeled to show
that it can be sprayed in airliner cabins
to disinsect the aircraft but also warned
that it is hazardous to humans. This
inconsistency caused considerable
public concern over aircraft spraying. In
September 1994, the registrant of this
insecticide submitted a labelling change
indicating that the product is to be used
only when passengers and crew are not
on board. EPA accepted this change but
has permitted the continued use of the
product while passengers and crew are
on board until the current inventory is
exhausted.

For the residual method, the
insecticide permethrin is applied to the
interior surfaces of the airplane cabin
periodically (typically once every six to
eight weeks) when passengers and crew
are not on board. Having received no
applications for the use of permethrin to
disinsect aircraft, EPA has not approved
the use of permethrin for this purpose.
Accordingly, U.S. carriers electing this
option must apply the permethrin
abroad.

U.S. Actions

On April 14, 1994, the Department
requested that the Department of State
forward a letter, through its diplomatic
and consular posts, from the Secretary
of Transportation to the ministers of
transportation of every nation
recognized by the United States. The
letter requested information on each of
these nation’s disinsection requirements
and also urged nations that require
spraying while passengers and crew are
on board to consider terminating that
requirement.

Based upon the response to these
letters and from information provided
by the airlines, the following nations*
require spraying of insecticide while
passengers and crew are on board for all
aircraft landing in their territory:

a. Argentina
b. Antigua and Barbuda
c. Barbados
d. Congo

e. Costa Rica
f. Dominican Republic
g. Grenada
h. India
i. Kenya
j. Kiribati
k. Madagascar
l. Mauritius
m. Mexico
n. Mozambique
o. New Caledonia
p. Nicaragua
q. Seychelles
r. Trinidad and Tobago
s. Yemen

Five other countries, Australia, Fiji,
Jamaica, New Zealand and Panama
indicated that they require disinsection
but leave the method—direct or
residual—up to the airline. Some other
countries require spraying only on
flights coming from countries affected
by malaria, yellow fever, dengue fever
or encephalitis.

The Department has adopted a four-
fold approach to addressing this issue.
First, the Department has urged
countries that require spraying while
passengers and crew are on board to
reconsider their practice and spray only
when passengers and crew are not on
board.

Secondly, the Department provided
immediate notice of countries that
require spraying. On July 21, 1994, the
Secretary conducted a press conference
in which he distributed the names of
countries that require the disinsection of
inbound aircraft. Through letters to six
medical associations, the Department
notified the medical community of the
practice and the names of the
insecticides used for both the
aerosolized and residual methods of
disinsection. A number of interviews
with the press and the travel community
were conducted.

Thirdly, the Department initiated this
rulemaking to require that consumers be
given notice of spraying at the time of
booking of transportation.

Finally, the Department requested
that ICAO include disinsection on the
agenda for the next meeting of the
Facilitation Division, which is
scheduled for April 1995. The
Department is also providing funding to
the World Health Organization (WHO)
to sponsor a technical symposium in
October 1995 on aircraft disinsection, in
order that the practice be reviewed in
light of current medical knowledge.

Proposal
The Department proposes to issue a

rule that would require U.S. airlines,
foreign airlines and their agents to
provide oral notice to individuals
purchasing tickets to destinations for
which the spraying of aircraft while

passengers are on board is required, that
the aircraft will be sprayed with
insecticide while passengers are on
board. The specific wording of the
notice would be as follows:

Federal regulations require that we warn
you that during Flight number [identify flight
number], the airplane cabin will be sprayed
with insecticide while passengers are on
board. This is a requirement of the
Government of [identify name of country].

The Department also proposes that
upon request, the airlines and their
agents shall immediately provide the
name of the insecticide used.

The rule would apply only to the
initial outbound flight segment of flights
from the United States.

The Department of Transportation
proposes to be responsible for
maintaining the list of countries that
require spraying. The Department
would publish the list in the Federal
Register and update it as necessary.

The proposal may benefit travelers
with severe allergies or multiple
chemical sensitivities, as well as those
travelers who find exposure to
insecticides to be discomforting.

Additional Options

Although public comment is invited
on all aspects of the proposal, the
Department, in particular, seeks
comments to the following questions:
Because of the difficulty of maintaining
an accurate data base of the disinsection
requirements of all nations that receive
air service, particularly given that in
some cases a country’s disinsection
requirements are a function of the
country of origin of the flight, the
proposed rule would not require the
giving of notice of the spraying
requirements of countries that are
included in a passenger’s itinerary
beyond the initial out bound flight
segment from the United States. Should
notice be required for all flights on a
traveler’s itinerary?

Practical considerations would make
it difficult and of limited effectiveness
to apply the proposal to foreign air
carrier flights that are booked outside of
the United States. Therefore, the
proposed rule would not require notice
for flights booked abroad. Should notice
be required for flights booked abroad?

The rule as proposed would require
notice of only those flights in which an
insecticide is sprayed while passengers
and crew are on board. Should notice
also be required for flights that are
disinsected while passengers are not on
board?

The rule as proposed provides only
for oral notice. Should the rule be
expanded to require notice in schedules,
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in advertisements or in writing at time
of sale?

Regulatory Analysis and Notices

The Department has determined that
this action is not a significant regulatory
action under Executive Order 12866 or
under the Department’s Regulatory
Policies and Procedures. The
Department has placed a regulatory
evaluation that examines the estimated
costs and impacts of the proposal in the
docket.

The Department certifies that this
rule, if adopted, would not have a
significant economic impact on a
substantial number of small entities.
Although many ticket agents and some
air carriers are small entities, the
Department believes that the costs of
notification will be minimal. The
Department seeks comment on whether
there are unidentified small entity
impacts that should be considered. If
comments provide information that
there are significant small entity
impacts, the Department will prepare a
regulatory flexibility analysis at the final
rule stage.

The Department does not believe that
there would be sufficient federalism
implications to warrant the preparation
of a federalism assessment.

Paperwork Reduction Act

The proposed rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
2507 et seq.).

List of Subjects in 14 CFR Part 259

Air carriers, Foreign air carriers.
For the reasons set forth in the

preamble, the Department proposes to
amend Title 14, Chapter II, Subchapter
A by adding a new part 259 to read as
follows:

PART 259—DISINSECTION OF
AIRCRAFT

Sec.
259.1 Purpose.
259.2 Applicability.
259.3 Definitions.
259.4 Notice requirement.

Authority: 49 U.S.C. 40113(a) and 41712.

§ 259.1 Purpose.

The purpose of this part is to ensure
that ticket agents in the United States,
air carriers and foreign air carriers tell
consumers when the air transportation
they are proposing to buy requires that
the aircraft cabin will be sprayed with
insecticide while passengers and crew
are on board.

§ 259.2 Applicability.
This rule applies to:
(a) Direct air carriers and foreign

direct air carriers operating aircraft in
which the initial flight segment of
flights outbound from the United States
is disinsected by spraying the aircraft
cabin with insecticide while passengers
and crew are on board.

(b) Ticket agents doing business in the
United States that sell passenger air
transportation services on flights
described above.

§ 259.3 Definitions.
(a) Carrier means any direct air carrier

or foreign air carrier as defined in 49
U.S.C. 40102(2) or 49 U.S.C. 40102(21),
respectively, that is engaged in
passenger air transportation, including
by wet lease.

(b) Ticket agent has the meaning
ascribed to it in 49 U.S.C. 40102(40).

§ 259.4 Notice requirement.
In any direct oral communication

with a prospective customer concerning
a flight that will be required to be
sprayed with insecticide while
passengers are on board, a ticket agent
in the United States or a carrier shall
verbally deliver the following warning:

Federal regulations require that we warn
you that during Flight Number [identify
flight number], the airplane cabin will be
sprayed with insecticide while passengers
are on board. This is a requirement of the
Government of [identify name of country].

Further, upon request, the ticket agent
in the United States or the carrier shall
immediately provide the name of the
insecticide used on that flight.

Issued in Washington, DC on December 12,
1994.
Patrick V. Murphy,
Acting Assistant Secretary for Aviation and
International Affairs.
[FR Doc. 95–1260 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–62–M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 24

[Notice No. 805; Notice No. 800]

RIN 1512–AB26

Materials and Processes Authorized
for the Production of Wine and for the
Treatment of Juice, Wine and Distilling
Material; Reopening of Comment
Period and Correction (93F–059P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Proposed rule; reopening of
comment period and correction.

SUMMARY: In Notice No. 800 (59 FR
49870), published in the Federal
Register on September 30, 1994, the
Bureau of Alcohol, Tobacco and
Firearms (ATF) solicited comments
from winemakers, consumers and other
interested parties as to whether the use
of certain materials and processes is
acceptable in ‘‘good commercial
practice’’ in the production, cellar
treatment and finishing of wine. ATF is
reopening the comment period in order
to allow all interested persons more
time to prepare and submit comments.
This notice also makes editorial
correction to the text of the proposed
regulations as described in the
supplementary information below:
DATES: Written comments must be
received by March 20, 1995.
ADDRESSES: Send written comments to:
Chief, Wine, Beer and Spirits
Regulations Branch, Bureau of Alcohol,
Tobacco and Firearms, P.O. Box 50221,
Washington, DC 20091–0221: Notice
No. 800.
FOR FURTHER INFORMATION CONTACT:
Robert White, Wine, Beer and Spirits
Regulations Branch, 650 Massachusetts
Avenue, NW., Washington, DC 20226;
telephone (202) 927–8230.

SUPPLEMENTARY INFORMATION:

Background

On September 30, 1994, ATF
published a notice of proposed
rulemaking, Notice No. 800 (59 FR
49870), in the Federal Register. In the
notice, AFT proposed the use of three
wine treating processes and one wine
treating material in the production,
cellar treatment, and/or finishing of
wine. The processes included the
spinning cone column, reverse osmosis
and ion exchange used in combination
within a closed system, and
ultrafiltration at transmembrane
pressures below 200 pounds per square
inch (psi).

The new wine treating material
proposed was urease enzyme, derived
from Lactobacillus fermentum. This
new material was proposed to be used
to reduce levels of naturally occurring
urea in wine to help prevent the
formation of ethyl carbamate during
storage.

Reopening of Comment Period

ATF has received a request from the
Delegation of the European Commission
(EC) to extend the comment period for
60 days. The EC stated that this
additional time was necessary due to
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the complicated technical issues raised
in the proposed rulemaking.

ATF agrees that the proposed
rulemaking contains several wine
treating processes that are technically
complex and that may require more
time than usual to analyze and prepare
comments for submission.
Consequently, in order to allow all
interested persons to comment fully,
ATF has decided to reopen the
comment period, which originally
closed on November 29, 1994, for 60
days from the date of publication of this
notice in the Federal Register.

All written comments received will be
considered in the development of a
decision on this matter. Comments that
provide the factual basis supporting the
views or suggestions presented will be
particularly helpful in developing a
reasoned regulatory decision on this
matter.

Correction

In Notice No. 800, 59 FR 49870, on
page 49874, in the ‘‘Reference or
limitation’’ column of the table for
reverse osmosis, the words ‘‘off flavors
in wine’’ in the third line should be
deleted. In addition, the word ‘‘virous’’
in the last line should be changed to
read ‘‘vinous.’’

Drafting Information

The principal author of this document
is Robert White, Wine, Beer and Spirits
Regulations Branch, Bureau of Alcohol,
Tobacco and Firearms.

List of Subjects in 27 CFR Part 24

Administrative practice and
procedure, Authority delegations,
Claims Electronic funds transfers,
Excise taxes, Exports, Food additives,
Fruit juices, Labeling, Liquors,
Packaging and containers, Reporting
requirements, Research, Scientific
equipment, Spices and flavorings,
Surety bonds, Transportation,
Warehouses, Wine and vinegar.

Authority: This notice is issued under the
authority of 26 U.S.C. 7805.

Approved: January 5, 1995.

Daniel R. Black,
Acting Director.
[FR Doc. 95–1089 Filed 1–17–95; 8:45 am]

BILLING CODE 4810–31–U

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 68

RIN 1024–AC24

The Secretary of the Interior’s
Standards for Historic Preservation
Projects

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
(NPS) proposes to revise 36 CFR part 68,
The Secretary of the Interior’s Standards
for Historic Preservation Projects.
Published in 1978, the standards apply
to all proposed grant-in-aid projects
assisted through the National Historic
Preservation Fund, focusing primarily
on development projects involving
buildings. Seven approaches to project
work are defined in that document:
Acquisition, protection, stabilization,
preservation, rehabilitation, restoration,
and reconstruction. Those standards are
organized with general standards that
apply to all historic preservation grant-
in-aid projects, and specific standards
that apply to specific grant-in aid
projects, as appropriate. This proposed
revision reduces the work approaches
from seven to four: preservation,
rehabilitation, restoration, and
reconstruction. The total number of
standards is subsequently reduced from
77 to 34; the acquisition section is
deleted; and protection and stabilization
are consolidated under preservation. In
addition, the citation referencing the
Tax Reform Act of 1976 is deleted.

The revised Standards apply to all
properties defined in the National
Register of Historic Places: buildings,
structures, sites, landscapes, objects,
and districts. The goal of revision is to
reduce the part in length, sharpen it in
format and language and, in
consequence, make it easier to
understand and apply. Because of their
broader application to all cultural
property types, the revised standards are
titled, ‘‘The Secretary of the Interior’s
Standards for the Treatment of Historic
Properties’’. However, the philosophy of
the revised standards remains
unchanged and is consistent with
existing historic preservation
authorities.
DATES: Written comments will be
accepted through February 17, 1995.
ADDRESSES: Comments should be
addressed to: Chief, Preservation
Assistance Division, P.O. Box 37127,
Washington, DC 20013–7127.
FOR FURTHER INFORMATION CONTACT: Kay
Weeks, (202) 343–9593.

SUPPLEMENTARY INFORMATION:

Background

The Secretary of the Interior’s
Standards for Historic Preservation
Projects were codified December 7,
1978, at 36 CFR part 1207 (43 FR
57250), and redesignated at 36 CFR part
68 on July 1, 1981 (46 FR 34329). These
Standards are applied to all proposed
grant-in-aid projects assisted through
the National Historic Preservation Fund
(HPF). They have focused primarily on
acquisition and development projects
for buildings listed in the National
Register of Historic Places.

The NPS is proposing to revise 36
CFR part 68, The Secretary of the
Interior’s Standards for Historic
Preservation Projects, and replace it
with broader standards to include all
cultural property types. The proposed
revision changes the title of the part to
‘‘The Secretary of the Interior’s
Standards for the Treatment of Historic
Properties’’. Revisions to the existing
Standards began in 1990 in conjunction
with the National Conference of State
Historic Preservation Officers, National
Trust for Historic Preservation, and a
number of other outside organizations.
Standards have been evolving over time,
with the majority of the concepts
proposed here having been practiced
successfully in field application. These
practices are now being proposed as
revisions to codified standards and are,
in several ways, broader in approach
and, most important, easier to use.

First, they may be applied to all
historic resource types, including
buildings, sites, landscapes, structures,
objects, and districts.

Second, they eliminate the general
and specific standards format, which
tended to create a lengthy rule that was
also confusing. In the existing rule, eight
general standards apply to every project,
even though the goals of work differ
dramatically. In addition, specific
standards apply to specific types of
projects, thus acknowledging the
differences in work approaches, but
resulting in a total of 77 standards. The
revised standards remedy organizational
problems that had existed in the earlier
standards and create a clearer document
for the user. For example, the
definitions of the different treatments
are expanded to assist selection of the
most appropriate one; § 68.4(a) relating
to acquisition has been deleted because
it is not a treatment; and protection and
stabilization are consolidated under a
single preservation treatment rather
than being cited separately. As a result,
the total number of treatments has been
reduced from seven to four.
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Third, the total number of standards
has been reduced from 77 to 34, and the
distinctions between the four treatments
have been clarified in the standards
themselves. Preservation focuses on the
maintenance and repair of existing
historic materials and retention of a
property’s form as it has evolved over
time. Rehabilitation acknowledges the
need to alter or add to a historic
property to meet continuing or changing
uses while retaining the property’s
historic character. Restoration is
undertaken to depict a property at a
particular period of time in its history,
while removing evidence of other
periods. Reconstruction recreates
vanished or non-surviving portions of a
property, generally for interpretive
purposes.

In summary, the simplification and
sharpened focus of these revised sets of
treatment Standards is intended to assist
users in making sound historic
preservation decisions. It should be
noted that a slightly modified version of
the Standards for Rehabilitation was
codified in 36 CFR part 67, and focuses
on ‘‘certified historic structures’’ as
defined by the IRS Code of 1986. These
regulations are used in the Preservation
Tax Incentives Program. Part 67 of 36
CFR should continue to be used when
property owners are seeking
certification for Federal tax benefits.

Public Participation

The policy of the National Park
Service is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments regarding this
proposed rule to the address noted at
the beginning of this rulemaking.

Drafting Information

The primary authors of this proposed
rule are Kay D. Weeks, Technical
Writer-Editor, Preservation Assistance
Division, and H. Ward Jandl, Deputy
Chief, Preservation Assistance Division.

Paperwork Reduction Act

This rulemaking does not contain
information collection requirements that
require approval by the Office of
Management and Budget under 44
U.S.C. 3501 et seq.

Compliance With Other Laws

The NPS has determined that this
proposed rulemaking will not have a
significant effect on the quality of the
human environment, health and safety
because it is not expected to:

(a) Increase public use to the extent of
compromising the nature and character

of the area or causing physical damage
to it;

(b) Introduce noncompatible uses
which might compromise the nature
and characteristics of the area, or cause
physical damage to it;

(c) Conflict with adjacent ownerships
or land uses; or

(d) Cause a nuisance to adjacent
owners or occupants.

Based on this determination, this
proposed rulemaking is categorically
excluded from the procedural
requirements of the National
Environmental Policy Act (NEPA) by
Departmental guidelines in 516 DM 6,
(49 FR 21438). As such, neither an
Environmental Assessment nor an
Environmental Impact Statement has
been prepared.

This rule was not subject to Office of
Management and Budget (OMB) review
under Executive Order 12866.

List of Subjects in 36 CFR Part 68

Historic preservation.
In consideration of the foregoing, 36

CFR part 68 is proposed to be revised
to read as follows:

PART 68—THE SECRETARY OF THE
INTERIOR’S STANDARDS FOR THE
TREATMENT OF HISTORIC
PROPERTIES

Sec.
68.1 Intent.
68.2 Definitions.
68.3 Standards.

Authority: The National Historic
Preservation Act of 1966, as amended (16
U.S.C. 470 et seq.); EO 11593, 3 CFR 75
(1971); sec. 2 of Reorganization Plan No. 3 of
1950 (64 Stat. 1262).

§ 68.1 Intent.
The intent of this part is to set forth

standards for the treatment of historic
properties containing standards for
preservation, rehabilitation, restoration,
and reconstruction. These standards
apply to all proposed grant-in-aid
development projects assisted through
the National Historic Preservation Fund.

§ 68.2 Definitions.
The standards for the treatment of

historic properties will be used by the
National Park Service and State historic
preservation officers and their staff
members in planning, undertaking, and
supervising grant-assisted projects for
preservation, rehabilitation, restoration,
and reconstruction. For the purposes of
this part:

(a) Preservation means the act or
process of applying measures necessary
to sustain the existing form, integrity,
and materials of an historic property.
Work, including preliminary measures

to protect and stabilize the property,
generally focuses upon the ongoing
maintenance and repair of historic
materials and features rather than
extensive replacement and new
construction. New exterior additions are
not within the scope of this treatment;
however, the limited and sensitive
upgrading of mechanical, electrical, and
plumbing systems and other code-
required work to make properties
functional is appropriate within a
preservation project.

(b) Rehabilitation means the act or
process of making possible an efficient
compatible use for a property through
repair, alterations, and additions while
preserving those portions or features
which convey its historical, cultural, or
architectural values.

(c) Restoration means the act or
process of accurately depicting the form,
features, and character of a property as
it appeared at a particular period of time
by means of the removal of features
from other periods in its history and
reconstruction of missing features from
the restoration period. The limited and
sensitive upgrading of mechanical,
electrical, and plumbing systems and
other code-required work to make
properties functional is appropriate
within a restoration project.

(d) Reconstruction means the act or
process of depicting, by means of new
construction, the form, features, and
detailing of a non-surviving site,
landscape, building, structure, or object
for the purpose of replicating its
appearance at a specific period of time
and in its historic location.

§ 68.3 Standards.

One set of standards—preservation,
rehabilitation, restoration, or
reconstruction—will apply to a property
undergoing treatment, depending upon
the property’s significance, existing
physical condition, the extent of
documentation available, and
interpretive goals, when applicable. The
Standards will be applied taking into
consideration the economic and
technical feasibility of each project.

(a) Preservation. (1) A property will be
used as it was historically, or be given
a new use that maximizes the retention
of distinctive materials, features, spaces,
and spatial relationships. Where a
treatment and use have not been
identified, a property will be protected
and, if necessary, stabilized until
additional work may be undertaken.

(2) The historic character of a
property will be retained and preserved.
The replacement of intact or repairable
historic materials or alteration of
features, spaces, and spatial
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relationships that characterize a
property will be avoided.

(3) Each property will be recognized
as a physical record of its time, place,
and use. Work needed to stabilize,
consolidate, and conserve existing
historic materials and features will be
physically and visually compatible,
identifiable upon close inspection, and
properly documented for future
research.

(4) Changes to a property that have
acquired historic significance in their
own right will be retained and
preserved.

(5) Distinctive materials, features,
finishes, and construction techniques or
examples of craftsmanship that
characterize a property will be
preserved.

(6) The existing condition of historic
features will be evaluated to determine
the appropriate level of intervention
needed. Where the severity of
deterioration requires repair or limited
replacement of a distinctive feature, the
new material will match the old in
composition, design, color, and texture.

(7) Chemical or physical treatments, if
appropriate, will be undertaken using
the gentlest means possible. Treatments
that cause damage to historic materials
will not be used.

(8) Archeological resources shall be
protected and preserved in place. If
such resources must be disturbed,
mitigation measures shall be
undertaken.

(b) Rehabilitation. (1) A property will
be used as it was historically or be given
a new use that requires minimal change
to its distinctive materials, features,
spaces, and spatial relationships.

(2) The historic character of a
property will be retained and preserved.
The removal of distinctive materials or
alteration of features, spaces, and spatial
relationships that characterize a
property will be avoided.

(3) Each property shall be recognized
as a physical record of its time, place,
and use. Changes that create a false
sense of historical development, such as
adding conjectural features or elements
from other historic properties, shall not
be undertaken.

(4) Changes to a property that have
acquired historic significance in their
own right shall be retained and
preserved.

(5) Distinctive materials, features,
finishes, and construction techniques or
examples of craftsmanship that
characterize a property shall be
preserved.

(6) Deteriorated historic features will
be repaired rather than replaced. Where
the severity of deterioration requires
replacement of a distinctive feature, the

new feature will match the old in
design, color, texture, and, where
possible, materials. Replacement of
missing features will be substantiated by
documentary and physical evidence.

(7) Chemical or physical treatments, if
appropriate, will be undertaken using
the gentlest means possible. Treatments
that cause damage to historic materials
will not be used.

(8) Archeological resources shall be
protected and preserved in place. If
such resources must be disturbed,
mitigation measures will be undertaken.

(9) New additions, exterior
alterations, or related new construction
will not destroy historic materials,
features, and spatial relationships that
characterize the property. The new work
will be differentiated from the old and
will be compatible with the historic
materials, features, size, scale and
proportion, and massing to protect the
integrity of the property and its
environment.

(10) New additions and adjacent or
related new construction will be
undertaken in such a manner that, if
removed in the future, the essential
form and integrity of the historic
property and its environment would be
unimpaired.

(c) Restoration. (1) A property will be
used as it was historically or be given
a new use that interprets the property
and its restoration period.

(2) Materials and features from the
restoration period will be retained and
preserved. The removal of materials or
alteration of features, spaces, and spatial
relationships that characterize the
period will be not be undertaken.

(3) Each property will be recognized
as a physical record of its time, place,
and use. Work needed to stabilize,
consolidate and conserve materials and
features from the restoration period will
be physically and visually compatible,
identifiable upon close inspection, and
properly documented for future
research.

(4) Materials, features, spaces, and
finishes that characterize other
historical periods will be documented
prior to their alteration or removal.

(5) Distinctive materials, features,
finishes, and construction techniques or
examples of craftsmanship that
characterize the restoration period will
be preserved.

(6) Deteriorated features from the
restoration period will be repaired
rather than replaced. Where the severity
of deterioration requires replacement of
a distinctive feature, the new feature
will match the old in design, color,
texture, and, where possible, materials.

(7) Replacement of missing features
from the restoration period will be

substantiated by documentary and
physical evidence. A false sense of
history will not be created by adding
conjectural features, features from other
properties, or by combining features that
never existed together historically.

(8) Chemical or physical treatments, if
appropriate, will be undertaken using
the gentlest means possible. Treatments
that cause damage to historic materials
will not be used.

(9) Archeological resources affected
by a project will be protected and
preserved in place. If such resources
must be disturbed, mitigation measures
will be undertaken.

(10) Designs that were never executed
historically will not be constructed.

(d) Reconstruction. (1) Reconstruction
will be used to depict vanished or non-
surviving portions of a property when
documentary and physical evidence is
available to permit accurate
reconstruction with minimal conjecture,
and such reconstruction is essential to
the public understanding of the
property.

(2) Reconstruction of a landscape,
building, structure, or object in its
historic location will be preceded by a
thorough archeological investigation to
identify and evaluate those features and
artifacts that are essential to an accurate
reconstruction. If such resources must
be disturbed, mitigation measures will
be undertaken.

(3) Reconstruction will include
measures to preserve any remaining
historic materials, features, and spatial
relationships.

(4) Reconstruction will be based on
the accurate duplication of historic
features and elements substantiated by
documentary or physical evidence
rather than on conjectural designs or the
availability of different features from
other historic properties. A
reconstructed property will re-create the
appearance of the non-surviving historic
property in materials, design, color, and
texture.

(5) A reconstruction will be clearly
identified as a contemporary re-creation.

(6) Designs that were never executed
historically will not be constructed.

Dated: November 9, 1994.

George T. Frampton, Jr.,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 95–1043 Filed 1–17–95; 8:45 am]

BILLING CODE 4310–70–P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52

[MN20–2–6751b; FRL–5140–3]

Approval and Promulgation of
Implementation Plans for Air Quality
Planning Purposes; Minnesota

AGENCY: Environmental Protection
Agency (USEPA).
ACTION: Proposed rule.

SUMMARY: The USEPA proposes to
approve the sulfur dioxide (SO2) State
Implementation Plan (SIP) revision for
the St. Paul Park area of Air Quality
Control Region 131. The Minnesota
Pollution Control Agency (MPCA)
submitted a proposed SIP revision for
SO2 for the St. Paul Park area on
December 11, 1992, in response to
modeled violations of the SO2 National
Ambient Air Quality Standards
(NAAQS). The submittal included an
administrative order for the Ashland
Petroleum Company-St. Paul Park
Refinery, in addition to dispersion
modeling and technical support
intended show that the limits are
sufficient to attain and maintain the
NAAQS for SO2. A subsequent SIP
revision, containing an amended
administrative order for Ashland
Petroleum Company and additional
technical support, was submitted on
September 30, 1994. In the Final Rules
Section of this Federal Register, USEPA
is approving the State’s SIP revision as
a direct final rule because the Agency
views this as a noncontroversial
revision amendment and anticipates no
adverse comments. Additionally, a
notice of proposed disapproval of the
SIP revision was published on
September 2, 1994 (59 FR 54653). In
that document, it was specifically stated
that if the issues identified within were
satisfactorily addressed in the allotted
time and if no other substantive, adverse
comments were received, USEPA would
proceed with a direct final approval. No
comments were received on the
proposed rulemaking. A detailed
rationale for the approval is set forth in
the direct final rule. If no adverse
comments are received in response to
that direct final rule no further activity
is contemplated in relation to this
proposed rule. If USEPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. The USEPA will not
institute a second comment period on
this notice.

DATES: Comments on this proposed rule
must be received on or before February
17, 1995.
ADDRESSES: Written comments should
be mailed to: William L. MacDowell,
Chief, Regulation Development Section,
Air Enforcement Branch (AE–17J),
United States Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the State submittal and
USEPA’s analysis are available for
public inspection during normal
business hours at the following address:
United States Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard
(AE–17J), Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT:
Randy Robinson, Air Enforcement
Branch, Regulation Development
Section (AE–17J), United States
Environmental Protection Agency,
Region 5, Chicago, Illinois 60604, (312)
353–6713.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the rules section
of the Federal Register.

Dated: December 16, 1994.
Valdas V. Adamkus,
Regional Administrator.
[FR Doc. 95–1084 Filed 1–17–95; 8:45 am]
BILLING CODE 6560–50–P

40 CFR Part 52

[WI33–01–5764b; FRL–5135–3]

Approval and Promulgation of
Implementation Plan for Wisconsin

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Proposed rule.

SUMMARY: The USEPA proposes to
approve the State Implementation Plan
(SIP) revision submitted by the State of
Wisconsin for the purposes of meeting
requirements of the Clean Air Act (ACT)
with regard to new source review in
areas that have not attained the national
ambient air quality standards (NAAQS).
This action also proposes approval of
Wisconsin’s Operating Permits rule as
satisfying USEPA’s criteria regarding
Federal enforceability. In the Final
Rules section of this Federal Register,
USEPA is approving these SIP revisions
as direct final rules without prior
proposal because the Agency views
them as noncontroversial revision
amendments and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this proposed

rule, no further activity is contemplated
in relation to this rule. If USEPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. USEPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time. Adverse
comments received concerning a
specific rulemaking area, will only
affect the final rule as it pertains to that
area and only the portion of the final
rule concerning the area receiving
adverse comments will be withdrawn.

DATES: Comments on this proposed rule
must be received in writing by February
17, 1995.

ADDRESSES: Written comments on this
action should be addressed to: Carlton
Nash, Chief, Regulation Development
Section, Air Toxics and Radiation
Branch, United States Environmental
Protection Agency, 77 West Jackson
Boulevard (AT–18J), Chicago, Illinois
60604.

Copies of the State’s submittal and
USEPA’s technical support document
are available for inspection during
normal business hours at the following
locations: United States Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard (AT–18J), Chicago, Illinois
60604; and

Wisconsin Department of Natural
Resources, 101 South Webster Street,
P.O. Box 7921, Madison, Wisconsin
53707.

A copy of this SIP revision is also
available at the Office of Air and
Radiation, Docket and Information
Center (Air Docket 6102), room M1500,
USEPA, 401 M Street, SW., Washington,
DC 20460.

FOR FURTHER INFORMATION CONTACT:
Constantine Blathras, USEPA (AT–18J),
77 West Jackson Boulevard, Chicago,
Illinois 60604, (312) 886–0671.

SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action which is located in the Rules
Section of this Federal Register.

Authority: 42 U.S.C. 7401–7671q.

Dated: December 16, 1994.

Valdas V. Adamkus,
Regional Administrator.
[FR Doc. 95–1086 Filed 1–17–95; 8:45 am]

BILLING CODE 6560–50–P
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1 The reader may refer to the Notice of Proposed
Rulemaking, December 5, 1991 (56 FR 63774), and
the preamble to the final rule promulgated
September 4, 1992 (57 FR 40792) for further
background and information on the OCS
regulations.

2 After delegation, each COA will use its
administrative and procedural rules as onshore. In
those instances where EPA does not delegate
authority to implement and enforce part 55, EPA
will use its own administrative and procedural
requirements to implement the substantive
requirements. 40 CFR 55.14(c)(4).

40 CFR Part 55

[FRL–5140–8]

Outer Continental Shelf Air
Regulations; Consistency Update for
California

AGENCY: Environmental Protection
Agency (‘‘EPA’’).
ACTION: Notice of proposed rulemaking
(‘‘NPRM’’)—consistency update.

SUMMARY: EPA is proposing to update a
portion of the Outer Continental Shelf
(‘‘OCS’’) Air Regulations. Requirements
applying to OCS sources located within
25 miles of states’ seaward boundaries
must be updated periodically to remain
consistent with the requirements of the
corresponding onshore area (‘‘COA’’), as
mandated by section 328(a)(1) of the
Clean Air Act (‘‘the Act’’), the Clean Air
Act Amendments of 1990. The portion
of the OCS air regulations that is being
updated pertains to the requirements for
OCS sources for which the Santa
Barbara County Air Pollution Control
District (Santa Barbara County APCD),
South Coast Air Quality Management
District (South Coast AQMD), and the
Ventura County Air Pollution Control
District (Ventura County APCD) are the
designated COAs. The OCS
requirements for the above Districts,
contained in the Technical Support
Document, are proposed to be
incorporated by reference into the Code
of Federal Regulations and are listed in
the appendix to the OCS air regulations.
Proposed changes to the existing
requirements are discussed below.
DATES: Comments on the proposed
update must be received on or before
February 17, 1995.
ADDRESSES: Comments must be mailed
(in duplicate if possible) to: EPA Air
Docket (A–5), Attn: Docket No. A–93–16
Section VII, Environmental Protection
Agency, Air and Toxics Division,
Region 9, 75 Hawthorne St., San
Francisco, CA 94105.

Docket: Supporting information used
in developing the proposed notice and
copies of the documents EPA is
proposing to incorporate by reference
are contained in Docket No. A–93–16
(Section VII). This docket is available
for public inspection and copying
Monday–Friday during regular business
hours at the following locations:
EPA Air Docket (A–5), Attn: Docket No.

A–93–16 Section VII, Environmental
Protection Agency, Air and Toxics
Division, Region 9, 75 Hawthorne St.,
San Francisco, CA 94105

EPA Air Docket (LE–131), Attn: Air
Docket No. A–93–16 Section VII,
Environmental Protection Agency,

401 M Street SW, Room M–1500,
Washington, DC 20460
A reasonable fee may be charged for

copying.
FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, Air and Toxics
Division (A–5–3), U.S. EPA Region 9, 75
Hawthorne Street, San Francisco, CA
94105, (415) 744–1197.

SUPPLEMENTARY INFORMATION:

Background
On September 4, 1992, EPA

promulgated 40 CFR part 55 1, which
established requirements to control air
pollution from OCS sources in order to
attain and maintain federal and state
ambient air quality standards and to
comply with the provisions of part C of
title I of the Act. Part 55 applies to all
OCS sources offshore of the States
except those located in the Gulf of
Mexico west of 87.5 degrees longitude.
Section 328 of the Act requires that for
such sources located within 25 miles of
a state’s seaward boundary, the
requirements shall be the same as would
be applicable if the sources were located
in the COA. Because the OCS
requirements are based on onshore
requirements, and onshore requirements
may change, section 328(a)(1) requires
that EPA update the OCS requirements
as necessary to maintain consistency
with onshore requirements.

Pursuant to § 55.12 of the OCS rule,
consistency reviews will occur (1) at
least annually; (2) upon receipt of a
Notice of Intent (NOI) under § 55.4; and
(3) when a state or local agency submits
a rule to EPA to be considered for
incorporation by reference in part 55.
This NPRM is being promulgated in
response to the submittal of rules by
three local air pollution control
agencies. Public comments received in
writing within 30 days of publication of
this notice will be considered by EPA
before promulgation of the final updated
rule.

Section 328(a) of the Act requires that
EPA establish requirements to control
air pollution from OCS sources located
within 25 miles of states’ seaward
boundaries that are the same as onshore
requirements. To comply with this
statutory mandate, EPA must
incorporate applicable onshore rules
into part 55 as they exist onshore. This
limits EPA’s flexibility in deciding
which requirements will be
incorporated into part 55 and prevents

EPA from making substantive changes
to the requirements it incorporates. As
a result, EPA may be incorporating rules
into part 55 that do not conform to all
of EPA’s state implementation plan
(SIP) guidance or certain requirements
of the Act. Consistency updates may
result in the inclusion of state or local
rules or regulations into part 55, even
though the same rules may ultimately be
disapproved for inclusion as part of the
SIP. Inclusion in the OCS rule does not
imply that a rule meets the requirements
of the Act for SIP approval, nor does it
imply that the rule will be approved by
EPA for inclusion in the SIP.

EPA Evaluation and Proposed Action

In updating 40 CFR part 55, EPA
reviewed the state and local rules
submitted for inclusion in part 55 to
ensure that they are rationally related to
the attainment or maintenance of federal
or state ambient air quality standards or
part C of title I of the Act, that they are
not designed expressly to prevent
exploration and development of the
OCS and that they are applicable to OCS
sources. 40 CFR 55.1. EPA has also
evaluated the rules to ensure they are
not arbitrary or capricious. 40 CFR
55.12(e). In addition, EPA has excluded
administrative or procedural rules 2 and
requirements that regulate toxics which
are not related to the attainment and
maintenance of federal and state
ambient air quality standards.

A. After review of the rule submitted
by the Santa Barbara County APCD
against the criteria set forth above and
in 40 CFR part 55, EPA is proposing to
make the following rule applicable to
OCS sources for which the Santa
Barbara County APCD is designated as
the COA. None of the existing OCS
requirements was deleted.

The following new rule was
submitted by the District to be added:

Rule 702 General Conformity (Adopted 10/
20/94)

B. After review of the rules submitted
by South Coast AQMD against the
criteria set forth above and in 40 CFR
part 55, EPA is proposing to make the
following rules applicable to OCS
sources for which the South Coast
AQMD is designated as the COA.
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The following rules were submitted as
revisions to existing requirements:
Rule 212 Standards for Approving Permits

(Adopted 8/12/94) except (c)(3) and (e)
Rule 219 Equipment Not Requiring a

Written Permit Pursuant to Regulation II
(Adopted 8/12/94)

Rule 301 Permit Fees (Adopted 6/10/94)
except (e)(3) and Table IV

Rule 304 Equipment, Materials and
Ambient Air Analysis (Adopted 6/10/94)

Rule 304.1 Analysis Fee (Adopted 6/10/94)
Rule 306 Plan Fee (Adopted 6/10/94)
Rule 463 Organic Liquid Storage (Adopted

3/11/94) (Renamed)
Reg. IX Standards of Performance for New

Stationary Sources (Adopted 4/8/94)
Rule 1110.2 Emissions from Gaseous and

Liquid Fueled Internal Combustion
Engines (Adopted 8/12/94)

Rule 1146 Emissions of Oxides of Nitrogen
from Industrial, Institutional, and
Commercial Boilers, Steam Generators,
and Process Heaters (Adopted 5/13/94)

Rule 1146.1 Emission of Oxides of Nitrogen
from Small Industrial, Institutional, and
Commercial Boilers, Steam Generators,
and Process Heaters (Adopted 5/13/94)

Rule 1168 Control of Volatile Organic
Compound Emissions from Adhesive
Application (Adopted 12/10/93)

Rule 1173 Fugitive Emissions of Volatile
Organic Compounds (Adopted 5/13/94)

Rule 1176 Sumps and Wastewater
Separators (Adopted 5/13/94)

Rule 1403 Asbestos Emissions from
Demolition/Renovation Activities
(Adopted 4/8/94)

Rule 2011 Requirements for Monitoring,
Reporting, and Recordkeeping for Oxides
of Sulfur (SOX) Emissions (Adopted 9/9/
94)

Rule 2012 Requirements for Monitoring,
Reporting, and Recordkeeping for Oxides
of Nitrogen (NOX) (Adopted 9/9/94)

The following rules were submitted to
be added as new requirements:
Rule 309 Fees for Regulation XVI Plans

(Adopted 6/10/94)
Rule 1136 Wood Products Coatings

(Adopted 8/12/94)
Rule 1610 Old-Vehicle Scrapping (Adopted

1/14/94)
Rule 1901 General Conformity (Adopted 9/

9/94)

The following rules were submitted
but will not be included:
Rule 303 Hearing Board Fees (Adopted 6/

10/94)
Rule 308 Transportation Plan Fees

(Adopted 6/10/94)
Reg. X National Emissions Standards for

Hazardous Air Pollutants (Adopted 4/8/
94)

Rule 1124 Aerospace Assembly and
Component Manufacturing Operations
(Adopted 12/10/93)

Rule 1162 Polyester Resin Operations
(Adopted 5/13/94)

Rule 1175 Control of Emissions from the
Manufacture of Polymeric Cellular
(Foam) Products (Adopted 5/13/94)

Rule 1402 Control of Toxic Air
Contaminants from Existing Sources
(Adopted 4/8/94)

Rule 1406 Control of Dioxin Emissions from
Medical Waste Incinerators (Adopted 7/
8/94)

Rule 1407 Control of Emissions of Arsenic,
Cadmium, and Nickel from Non-Ferrous
Metal Melting Operations (Adopted 7/8/
94)

Rule 1415 Reduction of Refrigerant
Emissions from Stationary Refrigeration
and Air Conditioning Systems (Adopted
10/4/94)

Rule 1501 Work Trip Reduction Plans
(Adopted 4/11/94)

Rule 1504 Cash-Out Program for Non-
Owned Employer Parking (Adopted 5/
13/94)

Rule 1902 Transportation Conformity
(Adopted 9/9/94)

C. After review of the rules submitted
by Ventura County APCD against the
criteria set forth above and in 40 CFR
part 55, EPA is proposing to make the
following rules applicable to OCS
sources for which Ventura County
APCD is designated as the COA. None
of the existing OCS requirements were
deleted.

The following rules were submitted as
revisions to existing requirements:
Rule 42.M Permit Fees (Adopted 5/10/94)
Rule 42.N Flaring Excess Emission Fee

(Adopted 7/12/94)
Rule 72 New Source Performance Standards

(NSPS) (Adopted 6/28/94)

The following rules were submitted to
be added as new requirements:
Rule 74.28 Asphalt Roofing Operations

(Adopted 5/10/94)
Rule 74.30 Wood Products Coatings

(Adopted 5/17/94)

The following rules were submitted
but will not be included:
Rule 73 National Emission Standards for

Hazardous Air Pollutants (NESHAPS)
(Adopted 6/28/94)

Executive Order 12291 (Regulatory
Impact Analysis)

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291. This exemption continues
in effect under Executive Order 12866
which superseded Executive Order
12291 on September 30, 1993.

Regulatory Flexibility Act
The Regulatory Flexibility Act of 1980

requires each federal agency to perform
a Regulatory Flexibility Analysis for all
rules that are likely to have a
‘‘significant impact on a substantial
number of small entities.’’ Small entities
include small businesses, organizations,
and governmental jurisdictions.

As was stated in the final regulation,
the OCS rule does not apply to any

small entities, and the structure of the
rule averts direct impacts and mitigates
indirect impacts on small entities. This
consistency update merely incorporates
onshore requirements into the OCS rule
to maintain consistency with onshore
regulations as required by section 328 of
the Act and does not alter the structure
of the rule.

The EPA certifies that this notice of
proposed rulemaking will not have a
significant impact on a substantial
number of small entities.

Paperwork Reduction Act
The Office of Management and Budget

(OMB) has approved the information
collection requirements contained in the
final OCS rulemaking dated September
4, 1992 under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and has assigned OMB
control number 2060–0249. This
consistency update does not add any
further requirements.

List of Subjects in 40 CFR Part 55
Administrative practice and

procedures, Air pollution control,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Nitrogen oxides,
Outer Continental Shelf, Ozone,
Particulate matter, Permits, Reporting
and Recordkeeping requirements, Sulfur
oxides.

Dated: January 3, 1995.
Felicia Marcus,
Regional Administrator.

Title 40 of the Code of Federal
Regulations, part 55, is proposed to be
amended as follows:

PART 55—[AMENDED]

1. The authority citation for part 55
continues to read as follows:

Authority: Section 328 of the Clean Air Act
(42 U.S.C. 7401 et seq.) as amended by Public
Law 101–549.

2. Section 55.14 is proposed to be
amended by revising paragraphs
(e)(3)(ii)(F), (e)(3)(ii)(G), and (e)(3)(ii)(H)
to read as follows:

Section 55.14 Requirements That
Apply to OCS Sources Located Within
25 Miles of States Seaward Boundaries,
by State

* * * * *
(e) * * *
(3) * * *
(ii) * * *
(F) Santa Barbara County Air

Pollution Control District Requirements
Applicable to OCS Sources.

(G) South Coast Air Quality
Management District Requirements
Applicable to OCS Sources.
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(H) Ventura County Air Pollution
Control District Requirements
Applicable to OCS Sources.
* * * * *

3. Appendix A to CFR Part 55 is
amended by revising paragraph (b)(6),
(7), and (8) under the heading
‘‘California’’ to read as follows:

Appendix A to 40 CFR Part 55—Listing
of State and Local Requirements
Incorporated by Reference Into Part 55,
by State

* * * * *
California

* * * * *
(b) * * *

* * * * *
(6) The following requirements are

contained in Santa Barbara County Air
Pollution Control District Requirements
Applicable to OCS Sources:
Rule 102 Definitions (Adopted 7/30/91)
Rule 103 Severability (Adopted 10/23/78)
Rule 201 Permits Required (Adopted 7/2/

79)
Rule 202 Exemptions to Rule 201 (Adopted

3/10/92)
Rule 203 Transfer (Adopted 10/23/78)
Rule 204 Applications (Adopted 10/23/78)
Rule 205 Standards for Granting

Applications (Adopted 7/30/91)
Rule 206 Conditional Approval of

Authority to Construct or Permit to
Operate (Adopted 10/15/91)

Rule 207 Denial of Application (Adopted
10/23/78)

Rule 210 Fees (Adopted 5/7/91)
Rule 212 Emission Statements (Adopted 10/

20/92)
Rule 301 Circumvention (Adopted 10/23/

78)
Rule 302 Visible Emissions (Adopted 10/

23/78)
Rule 304 Particulate Matter-Northern Zone

(Adopted 10/23/78)
Rule 305 Particulate Matter Concentration-

Southern Zone (Adopted 10/23/78)
Rule 306 Dust and fumes-Northern Zone

(Adopted 10/23/78)
Rule 307 Particulate Matter Emission

Weight Rate-Southern Zone (Adopted
10/23/78)

Rule 308 Incinerator Burning (Adopted 10/
23/78)

Rule 309 Specific Contaminants (Adopted
10/23/78)

Rule 310 Odorous Organic Sulfides
(Adopted 10/23/78)

Rule 311 Sulfur Content of Fuels (Adopted
10/23/78)

Rule 312 Open Fires (Adopted 10/2/90)
Rule 316 Storage and Transfer of Gasoline

(Adopted 12/14/93)
Rule 317 Organic Solvents (Adopted 10/23/

78)
Rule 318 Vacuum Producing Devices or

Systems-Southern Zone (Adopted 10/23/
78)

Rule 321 Control of Degreasing Operations
(Adopted 7/10/90)

Rule 322 Metal Surface Coating Thinner
and Reducer (Adopted 10/23/78)

Rule 323 Architectural Coatings (Adopted
2/20/90)

Rule 324 Disposal and Evaporation of
Solvents (Adopted 10/23/78)

Rule 325 Crude Oil Production and
Separation (Adopted 1/25/94)

Rule 326 Storage of Reactive Organic Liquid
Compounds (Adopted 12/14/93)

Rule 327 Organic Liquid Cargo Tank Vessel
Loading (Adopted 12/16/85)

Rule 328 Continuous Emission Monitoring
(Adopted 10/23/78)

Rule 330 Surface Coating of Miscellaneous
Metal Parts and Products (Adopted 11/
13/90)

Rule 331 Fugitive Emissions Inspection and
Maintenance (Adopted 12/10/91)

Rule 332 Petroleum Refinery Vacuum
Producing Systems, Wastewater
Separators and Process Turnarounds
(Adopted 6/11/79)

Rule 333 Control of Emissions from
Reciprocating Internal Combustion
Engines (Adopted 12/10/91)

Rule 342 Control of Oxides of Nitrogen
(NOX from Boilers, Steam Generators and
Process Heaters) (Adopted 03/10/92)

Rule 343 Petroleum Storage Tank Degassing
(Adopted 12/14/93)

Rule 359 Flares and Thermal Oxidizers (6/
28/94)

Rule 505 Breakdown Conditions Sections
A.,B.1,. and D. only (Adopted 10/23/78)

Rule 603 Emergency Episode Plans
(Adopted 6/15/81)

Rule 702 General Conformity (Adopted 10/
20/94)

(7) The following requirements are
contained in South Coast Air Quality
Management District Requirements
Applicable to OCS Sources:
Rule 102 Definition of Terms (Adopted 11/

4/88)
Rule 103 Definition of Geographical Areas

(Adopted 1/9/76)
Rule 104 Reporting of Source Test Data and

Analyses (Adopted 1/9/76)
Rule 108 Alternative Emission Control

Plans (Adopted 4/6/90)
Rule 109 Recordkeeping for Volatile

Organic Compound Emissions (Adopted
3/6/92)

Rule 201 Permit to Construct (Adopted 1/5/
90)

Rule 201.1 Permit Conditions in Federally
Issued Permits to Construct (Adopted 1/
5/90)

Rule 202 Temporary Permit to Operate
(Adopted 5/7/76)

Rule 203 Permit to Operate (Adopted 1/5/
90)

Rule 204 Permit Conditions (Adopted 3/6/
92)

Rule 205 Expiration of Permits to Construct
(Adopted 1/5/90)

Rule 206 Posting of Permit to Operate
(Adopted 1/5/90)

Rule 207 Altering or Falsifying of Permit
(Adopted 1/9/76)

Rule 208 Permit for Open Burning
(Adopted 1/5/90)

Rule 209 Transfer and Voiding of Permits
(Adopted 1/5/90)

Rule 210 Applications (Adopted 1/5/90)
Rule 212 Standards for Approving Permits

(8/12/94) except (c)(3) and (e)

Rule 214 Denial of Permits (Adopted 1/5/
90)

Rule 217 Provisions for Sampling and
Testing Facilities (Adopted 1/5/90)

Rule 218 Stack Monitoring (Adopted 8/7/
81)

Rule 219 Equipment Not Requiring a
Written Permit Pursuant to Regulation II
(Adopted 8/12/94)

Rule 220 Exemption—Net Increase in
Emissions (Adopted 8/7/81)

Rule 221 Plans (Adopted 1/4/85)
Rule 301 Permit Fees (Adopted 6/10/94)

except (e)(3) and Table IV
Rule 304 Equipment, Materials, and

Ambient Air Analyses (Adopted 6/10/94)
Rule 304.1 Analyses Fees (Adopted 6/10/

94)
Rule 305 Fees for Acid Deposition

(Adopted 10/4/91)
Rule 306 Plan Fees (Adopted 6/10/94)
Rule 309 Fees for Regulation XVI (Adopted

6/10/94)
Rule 401 Visible Emissions (Adopted 4/7/

89)
Rule 403 Fugitive Dust (Adopted 7/9/93)
Rule 404 Particulate Matter—Concentration

(Adopted 2/7/86)
Rule 405 Solid Particulate Matter—Weight

(Adopted 2/7/86)
Rule 407 Liquid and Gaseous Air

Contaminants (Adopted 4/2/82)
Rule 408 Circumvention (Adopted 5/7/76)
Rule 409 Combustion Contaminants

(Adopted 8/7/81)
Rule 429 Start-Up and Shutdown

Provisions for Oxides of Nitrogen
(Adopted 12/21/90)

Rule 430 Breakdown Provisions, (a) and (e)
only. (Adopted 5/5/78)

Rule 431.1 Sulfur Content of Gaseous Fuels
(Adopted 10/2/92)

Rule 431.2 Sulfur Content of Liquid Fuels
(Adopted 5/4/90)

Rule 431.3 Sulfur Content of Fossil Fuels
(Adopted 5/7/76)

Rule 441 Research Operations (Adopted 5/
7/76)

Rule 442 Usage of Solvents (Adopted 3/5/
82)

Rule 444 Open Fires (Adopted 10/2/87)
Rule 463 Storage of Organic Liquids

(Adopted 3/11/94)
Rule 465 Vacuum Producing Devices or

Systems (Adopted 11/1/91)
Rule 468 Sulfur Recovery Units (Adopted

10/8/76)
Rule 473 Disposal of Solid and Liquid

Wastes (Adopted 5/7/76)
Rule 474 Fuel Burning Equipment-Oxides

of Nitrogen (Adopted 12/4/81)
Rule 475 Electric Power Generating

Equipment (Adopted 8/7/78)
Rule 476 Steam Generating Equipment

(Adopted 10/8/76)
Rule 480 Natural Gas Fired Control Devices

(Adopted 10/7/77)
Addendum to Regulation IV (Effective

1977)
Rule 701 General (Adopted 7/9/82)
Rule 702 Definitions (Adopted 7/11/80)
Rule 704 Episode Declaration (Adopted 7/

9/82)
Rule 707 Radio—Communication System

(Adopted 7/11/80)
Rule 708 Plans (Adopted 7/9/82)
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Rule 708.1 Stationary Sources Required to
File Plans (Adopted 4/4/80)

Rule 708.2 Content of Stationary Source
Curtailment Plans (Adopted 4/4/80)

Rule 708.4 Procedural Requirements for
Plans (Adopted 7/11/80)

Rule 709 First Stage Episode Actions
(Adopted 7/11/80)

Rule 710 Second Stage Episode Actions
(Adopted 7/11/80)

Rule 711 Third Stage Episode Actions
(Adopted 7/11/80)

Rule 712 Sulfate Episode Actions (Adopted
7/11/80)

Rule 715 Burning of Fossil Fuel on Episode
Days (Adopted 8/24/77)

Regulation IX—New Source Performance
Standards (Adopted 4/8/94)
Rule 1106 Marine Coatings Operations

(Adopted 8/2/91)
Rule 1107 Coating of Metal Parts and

Products (Adopted 8/2/91)
Rule 1109 Emissions of Oxides of Nitrogen

for Boilers and Process Heaters in
Petroleum Refineries (Adopted 8/5/88)

Rule 1110 Emissions from Stationary
Internal Combustion Engines
(Demonstration) (Adopted 11/6/81)

Rule 1110.1 Emissions from Stationary
Internal Combustion Engines (Adopted
10/4/85)

Rule 1110.2 Emissions from Gaseous and
Liquid-Fueled Internal Combustion
Engines (Adopted 8/12/94)

Rule 1113 Architectural Coatings (Adopted
9/6/91)

Rule 1116.1 Lightering Vessel Operations—
Sulfur Content of Bunker Fuel (Adopted
10/20/78)

Rule 1121 Control of Nitrogen Oxides from
Residential-Type Natural Gas-Fired
Water Heaters (Adopted 12/1/78)

Rule 1122 Solvent Cleaners (Degreasers)
(Adopted 4/5/91)

Rule 1123 Refinery Process Turnarounds
(Adopted 12/7/90)

Rule 1129 Aerosol Coatings (Adopted 11/2/
90)

Rule 1134 Emissions of Oxides of Nitrogen
from Stationary Gas Turbines (Adopted
8/4/89)

Rule 1136 Wood Products Coatings
(Adopted 8/12/94)

Rule 1140 Abrasive Blasting (Adopted 8/2/
85)

Rule 1142 Marine Tank Vessel Operations
(Adopted 7/19/91)

Rule 1146 Emissions of Oxides of Nitrogen
from Industrial, Institutional, and
Commercial Boilers, Steam Generators,
and Process Heaters (Adopted 5/13/94)

Rule 1146.1 Emission of Oxides of Nitrogen
from Small Industrial, Institutional, and
Commercial Boilers, Steam Generators,
and Process Heaters (Adopted 5/13/94)

Rule 1148 Thermally Enhanced Oil
Recovery Wells (Adopted 11/5/82)

Rule 1149 Storage Tank Degassing
(Adopted 4/1/88)

Rule 1168 Control of Volatile Organic
Compound Emissions from Adhesive
Application (Adopted 12/10/93)

Rule 1173 Fugitive Emissions of Volatile
Organic Compounds (Adopted 5/13/94)

Rule 1176 Sumps and Wastewater
Separators (Adopted 5/13/94)

Rule 1301 General (Adopted 6/28/90)
Rule 1302 Definitions (Adopted 5/3/91)
Rule 1303 Requirements (Adopted 5/3/91)
Rule 1304 Exemptions (Adopted 9/11/92)
Rule 1306 Emission Calculations (Adopted

5/3/91)
Rule 1313 Permits to Operate (Adopted 6/

28/90)
Rule 1403 Asbestos Emissions from

Demolition/Renovation Activities
(Adopted 4/8/94)

Rule 1610 Old-Vehicle Scrapping (Adopted
1/14/94)

Rule 1701 General (Adopted 1/6/89)
Rule 1702 Definitions (Adopted 1/6/89)
Rule 1703 PSD Analysis (Adopted 10/7/88)
Rule 1704 Exemptions (Adopted 1/6/89)
Rule 1706 Emission Calculations (Adopted

1/6/89)
Rule 1713 Source Obligation (Adopted 10/

7/88)
Regulation XVII Appendix (effective 1977)

Rule 1901 General Conformity (Adopted 9/
9/94)

Rule 2000 General (Adopted 10/15/93)
Rule 2001 Applicability (Adopted 10/15/

93)
Rule 2002 Allocations for oxides of nitrogen

(NOX) and oxides of sulfur (SOX)
(Adopted 10/15/93)

Rule 2004 Requirements (Adopted 10/15/
93) except (l) (2 and 3)

Rule 2005 New Source Review for
RECLAIM (Adopted 10/15/93) except (i)

Rule 2006 Permits (Adopted 10/15/93)
Rule 2007 Trading Requirements (Adopted

10/15/93)
Rule 2008 Mobiles Source Credits (Adopted

10/15/93)
Rule 2010 Administrative Remedies and

Sanctions (Adopted 10/15/93)
Rule 2011 Requirements for Monitoring,

Reporting, and Recordkeeping for Oxides
of Sulfur (SOX) Emissions (Adopted 9/9/
94)

Appendix A Volume IV—(Protocol for
oxides of sulfur) (Adopted 10/93)
Rule 2012 Requirements for Monitoring,

Reporting, and Recordkeeping for Oxides
of Nitrogen (NOX) Emissions (Adopted 9/
9/94)

Appendix A Volume V—(Protocol for
oxides of nitrogen) (Adopted 10/93)
Rule 2015 Backstop Provisions (Adopted

10/15/93) except (b)(1)(G) and (b)(3)(B)
(8) The following requirements are

contained in Ventura County Air Pollution
Control District Requirements Applicable to
OCS Sources:
Rule 2 Definitions (Adopted 12/15/92)
Rule 5 Effective Date (Adopted 5/23/72)
Rule 6 Severability (Adopted 11/21/78)
Rule 7 Zone Boundaries (Adopted 6/14/77)
Rule 10 Permits Required (Adopted 7/5/83)
Rule 11 Application Contents (Adopted 8/

15/78)
Rule 12 Statement by Application Preparer

(Adopted 6/16/87)
Rule 13 Statement by Applicant (Adopted

11/21/78)
Rule 14 Trial Test Runs (Adopted 5/23/72)
Rule 15.1 Sampling and Testing Facilities

(Adopted 10/12/93)
Rule 16 Permit Contents (Adopted 12/2/80)

Rule 18 Permit to Operate Application
(Adopted 8/17/76)

Rule 19 Posting of Permits (Adopted 5/23/
72)

Rule 20 Transfer of Permit (Adopted 5/23/
72)

Rule 21 Expiration of Applications and
Permits (Adopted 6/23/81)

Rule 23 Exemptions from Permits (Adopted
3/22/94)

Rule 24 Source Recordkeeping, Reporting,
and Emission Statements (Adopted 9/15/
92)

Rule 26 New Source Review (Adopted 10/
22/91)

Rule 26.1 New Source Review—Definitions
(Adopted 10/22/91)

Rule 26.2 New Source Review—
Requirements (Adopted 10/22/91)

Rule 26.3 New Source Review—Exemptions
(Adopted 10/22/91)

Rule 26.6 New Source Review—
Calculations (Adopted 10/22/91)

Rule 26.8 New Source Review—Permit To
Operate (Adopted 10/22/91)

Rule 26.10 New Source Review—PSD
(Adopted 10/22/91)

Rule 28 Revocation of Permits (Adopted 7/
18/72)

Rule 29 Conditions on Permits (Adopted
10/22/91)

Rule 30 Permit Renewal (Adopted 5/30/89)
Rule 32 Breakdown Conditions: Emergency

Variances, A., B.1., and D. only.
(Adopted 2/20/79)

Appendix II–A Information Required for
Applications to the Air Pollution Control
District (Adopted 12/86)

Appendix II–B Best Available Control
Technology (BACT) Tables (Adopted 12/86)
Rule 42 Permit Fees (Adopted 7/12/94)
Rule 44 Exemption Evaluation Fee

(Adopted 1/8/91)
Rule 45 Plan Fees (Adopted 6/19/90)
Rule 45.2 Asbestos Removal Fees (Adopted

8/4/92)
Rule 50 Opacity (Adopted 2/20/79)
Rule 52 Particulate Matter-Concentration

(Adopted 5/23/72)
Rule 53 Particulate Matter-Process Weight

(Adopted 7/18/72)
Rule 54 Sulfur Compounds (Adopted 6/14/

94)
Rule 56 Open Fires (Adopted 3/29/94)
Rule 57 Combustion Contaminants-Specific

(Adopted 6/14/77)
Rule 60 New Non-Mobile Equipment-Sulfur

Dioxide, Nitrogen Oxides, and
Particulate Matter (Adopted 7/8/72)

Rule 62.7 Asbestos—Demolition and
Renovation (Adopted 6/16/92)

Rule 63 Separation and Combination of
Emissions (Adopted 11/21/78)

Rule 64 Sulfur Content of Fuels (Adopted
6/14/94)

Rule 66 Organic Solvents (Adopted 11/24/
87)

Rule 67 Vacuum Producing Devices
(Adopted 7/5/83)

Rule 68 Carbon Monoxide (Adopted 6/14/
77)

Rule 71 Crude Oil and Reactive Organic
Compound Liquids (Adopted 6/8/93)

Rule 71.1 Crude Oil Production and
Separation (Adopted 6/16/92)
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Rule 71.2 Storage of Reactive Organic
Compound Liquids (Adopted 9/26/89)

Rule 71.3 Transfer of Reactive Organic
Compound Liquids (Adopted 6/16/92)

Rule 71.4 Petroleum Sumps, Pits, Ponds,
and Well Cellars (Adopted 6/8/93)

Rule 72 New Source Performance Standards
(NSPS) (Adopted 6/28/94)

Rule 74 Specific Source Standards
(Adopted 7/6/76)

Rule 74.1 Abrasive Blasting (Adopted 11/
12/91)

Rule 74.2 Architectural Coatings (Adopted
08/11/92)

Rule 74.6 Surface Cleaning and Degreasing
(Adopted 5/8/90)

Rule 74.6.1 Cold Cleaning Operations
(Adopted 9/12/89)

Rule 74.6.2 Batch Loaded Vapor Degreasing
Operations (Adopted 9/12/89)

Rule 74.7 Fugitive Emissions of Reactive
Organic Compounds at Petroleum
Refineries and Chemical Plants (Adopted
1/10/89)

Rule 74.8 Refinery Vacuum Producing
Systems, Waste-water Separators and
Process Turnarounds (Adopted 7/5/83)

Rule 74.9 Stationary Internal Combustion
Engines (Adopted 12/21/93)

Rule 74.10 Components at Crude Oil
Production Facilities and Natural Gas
Production and Processing Facilities
(Adopted 6/16/92)

Rule 74.11 Natural Gas-Fired Residential
Water Heaters-Control of NOX (Adopted
4/9/85)

Rule 74.12 Surface Coating of Metal Parts
and Products (Adopted 11/17/92)

Rule 74.15 Boilers, Steam Generators and
Process Heaters (5MM BTUs and greater)
(Adopted 12/3/91)

Rule 74.15.1 Boilers, Steam Generators and
Process Heaters (1–5MM BTUs)
(Adopted 5/11/93)

Rule 74.16 Oil Field Drilling Operations
(Adopted 1/8/91)

Rule 74.20 Adhesives and Sealants
(Adopted 6/8/93)

Rule 74.24 Marine Coating Operations
(Adopted 3/8/94)

Rule 74.28 Asphalt Roofing Operations
(Adopted 5/10/94)

Rule 74.30 Wood Products Coatings
(Adopted 5/17/94)

Rule 75 Circumvention (Adopted 11/27/78)
Appendix IV–A Soap Bubble Tests

(Adopted 12/86)
Rule 100 Analytical Methods (Adopted 7/

18/72)
Rule 101 Sampling and Testing Facilities

(Adopted 5/23/72)
Rule 102 Source Tests (Adopted 11/21/78)
Rule 103 Stack Monitoring (Adopted 6/4/

91)
Rule 154 Stage 1 Episode Actions (Adopted

9/17/91)
Rule 155 Stage 2 Episode Actions (Adopted

9/17/91)
Rule 156 Stage 3 Episode Actions (Adopted

9/17/91)
Rule 158 Source Abatement Plans (Adopted

9/17/91)
Rule 159 Traffic Abatement Procedures

(Adopted 9/17/91)

* * * * *
[FR Doc. 95–1185 Filed 1–17–95; 8:45 am]
BILLING CODE 6050–50–P

40 CFR Part 185

[OPP–300360; FRL–4910–8]

RIN 2070–AC18

Acephate, Triadimefon, Iprodione, and
Imazalil; Revocation of Food Additive
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to revoke
food additive regulations for the
pesticides acephate, triadimefon (1-(4-
chlorophenoxy)-3,3-dimethyl-1-(1H-
1,2,4-triazol-1-yl)-2-butanone),
iprodione, and imazalil, which EPA has
determined ‘‘induce cancer’’ within the
meaning of the Delaney clause of
section 409 of the Federal Food, Drug
and Cosmetic Act (FFDCA). As a result
of a 1992 court decision regarding the
Delaney clause, EPA has initiated the
process of revoking those section 409
tolerances for pesticides found to
‘‘induce cancer.’’ This proposed rule is
the second in a series of proposals to
revoke affected regulations under
section 409 of the FFDCA.
DATES: Written comments, identified by
the document control number [OPP-
300360], must be received on or before
April 18, 1995.
ADDRESSES: By mail, submit comments
to: Public Response Section, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
comments to: OPP Docket, Public
Information Branch, Field Operations
Division, Rm. 1132, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA. The telephone number for the OPP
docket is (703)-305-5805.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
‘‘Confidential Business Information’’ (or
CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2
and in section 10 of the Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA). For questions related to
disclosure of materials, contact the OPP
Docket at the telephone number given
above. A copy of the comment that does
not contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential

may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in the OPP Docket, Rm. 1132
at the Virginia address given above,
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays.
FOR FURTHER INFORMATION CONTACT: By
mail: Niloufar Nazmi or Lisa Nisenson,
Special Review and Reregistration
Division (7508W), Environmental
Protection Agency, 401 M St. SW.,
Washington, DC, 20460. Office location
and telephone number: Crystal Station
#1, 2800 Crystal Drive, Arlington, VA.
Telephone 703-308-8010.
SUPPLEMENTARY INFORMATION:

I. Introduction

A. Statutory Background
The Federal Food, Drug and Cosmetic

Act (FFDCA) (21 U.S.C. 301 et seq.)
authorizes the establishment of
maximum permissible levels of
pesticides in foods, which are referred
to as ‘‘tolerances’’ (21 U.S.C. 346a, 348).
Without such a tolerance or an
exemption from a tolerance, a food
containing a pesticide residue is
‘‘adulterated’’ under section 402 of the
FFDCA and may not be legally moved
in interstate commerce (21 U.S.C. 342).
Monitoring and enforcement of
pesticide residues are carried out by the
U.S. Food and Drug Administration
(FDA) and the United States Department
of Agriculture (USDA).

The FFDCA governs tolerances for
raw agricultural commodities (RACs)
and processed foods separately. For
pesticide residues in or on RACs, EPA
establishes tolerances, or exemptions
from tolerances when appropriate,
under section 408. In processed foods,
food additive regulations setting
maximum permissible levels of
pesticide residues are established under
section 409. Section 409 tolerances are
needed, however, only for certain
pesticide residues in processed food.
Under section 402(a)(2) of the FFDCA,
no section 409 tolerance is required if
any pesticide residue in a processed
food is equal to or below the tolerance
for that pesticide in or on the RAC from
which it was derived and all other
conditions of section 402(a)(2) are met.
This exemption in section 402(a)(2) is
commonly referred to as the ‘‘flow-
through’’ provision because it allows the
section 408 raw food tolerance to flow
through to the processed food form.
Thus, a section 409 tolerance is
necessary to prevent foods from being
deemed adulterated when the
concentration of the pesticide residue in
a processed food is greater than the
tolerance prescribed for the RAC, or if
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the processed food itself is treated or
comes in contact with a pesticide.

If a food additive regulation must be
established, section 409 of the FFDCA
requires that the use of the pesticide
will be ‘‘safe’’ (21 U.S.C. 348(c)(3)).
Relevant factors in this safety
determination include: (1) the probable
consumption of the pesticide or its
metabolites; (2) the cumulative effect of
the pesticide in the diet of man or
animals, taking into account any related
substances in the diet; and (3)
appropriate safety factors to relate the
animal data to the human risk
evaluation. Section 409 also contains
the Delaney clause, which specifically
provides that, with little exception, ‘‘no
additive shall be deemed safe if it has
been found to induce cancer when
ingested by man or animal’’ (21 U.S.C.
348(c)(3)).

Before a pesticide may be sold or
distributed, it must be registered under
the Federal Insecticide, Fungicide and
Rodenticide Act (FIFRA). To qualify for
registration, a pesticide must, among
other things, perform its intended
function without causing ‘‘unreasonable
adverse effects on the environment’’ (7
U.S.C. 136a(c)(5)). The term
‘‘unreasonable adverse effects on the
environment’’ is defined as ‘‘any
unreasonable risk to man or the
environment taking into account the
economic, social and environmental
costs and benefits of the use of any
pesticide’’ (7 U.S.C. 136(bb)).

B. Regulatory Background
On May 25, 1989, the State of

California, the Natural Resources
Defense Council, Public Citizen, the
AFL-CIO, and several individuals filed
a petition requesting that EPA revoke
several food additive regulations and
challenging EPA’s de minimis
interpretation of the Delaney clause.
The petition, which sought a ‘‘zero-risk’’
interpretation of the Delaney clause,
requested that EPA revoke certain food
additive regulations. The petitioners
argued that these food additive
regulations should be revoked because
they violate the Delaney clause.

EPA responded to the petition by
revoking certain food additive
regulations, but retained several others
on the grounds that the Delaney clause
provides an exception for pesticide
residues posing de minimis risk; EPA
denied the petition for the food additive
regulations determined to fall under this
exception.

EPA’s response was challenged by the
petitioners in the U.S. Court of Appeals,
Ninth Circuit. On July 8, 1992, the court
ruled in Les v. Reilly, 968 F.2d 985 (9th
Cir.), cert. denied, 113 S.Ct. 1361 (1993),

that the Delaney clause barred the
establishment of a food additive
regulation for pesticides which ‘‘induce
cancer’’ no matter how infinitesimal the
risk.

On July 14, 1993, EPA issued a
revised response to the petition taking
into account the court’s ruling. That
revised response granted the original
petition and revoked the food additive
regulations named in the petition. The
food additive regulations for two of the
four affected pesticides, benomyl and
trifluralin, have been reinstated pending
judicial review by the Court of Appeals,
District of Columbia Circuit, of several
registrants’ challenge to the revocation.

In implementing the court’s decision
in Les v. Reilly, EPA has taken steps to
identify and revoke all section 409
tolerances for pesticides which have
been found to ‘‘induce cancer.’’ EPA has
issued two lists of pesticide uses which
would likely be affected by the court’s
decision. The first list contains affected
food and feed additive regulations, and
the second identifies uses for pesticides
that have either been found to induce
cancer or are likely to be so classified
where data show a food or feed additive
regulation needs to be established. Both
lists have been updated to reflect
changes in data reviews and other
regulatory actions (see 59 FR 14980,
March 30, 1994). The first proposed
revocation, which included 26 food
additive regulations for seven pesticides
classified as ‘‘B’’, probable human
carcinogens or ‘‘C’’, possible human
carcinogens subject to quantification by
a linear low-dose extrapolation model,
was published in the Federal Register of
July 1, 1994 (59 FR 33941).

II. Proposed Revocation of Section 409
Tolerances Which are Inconsistent with
the Delaney Clause

EPA intends to revoke all food and
feed additive regulations which are
inconsistent with the Delaney clause.
This notice proposes revocation of all
food additive regulations published in
the March 30, 1994 Federal Register
notice which have not previously been
proposed for revocation. EPA expects to
publish additional proposed revocations
for feed additive regulations in the near
future.

A. Basis for Proposing Revocation
As a result of the court’s 1992

decision, the only issue to be considered
for these proposed revocations is
whether acephate, triadimefon, imazalil,
and iprodione qualify under the
Delaney clause as having been ‘‘found to
induce cancer when ingested by man or
animals, or it is found, after tests which
are appropriate for the evaluation of the

safety of food additives, to induce
cancer in man or animal.’’ 21 U.S.C.
348(c)(3)(A). If EPA finds they are
human or animal carcinogens within the
meaning of the Delaney clause, the food
additive regulations must be revoked.

In construing the ‘‘induce cancer’’
standard as to animals, EPA follows a
weight-of-the-evidence approach which
is guided, where appropriate, by the
principles in EPA’s Cancer Assessment
Guidelines. In regard to animal
carcinogenicity, EPA, in general,
interprets ‘‘induces cancer’’ to mean:

The carcinogenicity of a substance in
animals is established when administration
in adequately designed and conducted study
or studies results in an increase in the
incidence of one or more types of malignant
(or, where appropriate, benign or a
combination of benign and malignant)
neoplasms in treated animals compared to
untreated animals maintained under
identical conditions except for exposure to
the test compound. Determination that the
incidence of neoplasms increases as the
result of exposure to the test compound
requires a full biological, pathological, and
statistical evaluation. Statistics assist in
evaluating the biological significance of the
observed responses, but a conclusion on
carcinogenicity is not determined on the
basis of statistics alone. Under this approach,
a substance may be found to ‘‘induce cancer’’
in animals despite the fact that increased
tumor incidence occurs only at high doses,
or that only benign tumors occur, and despite
negative results in other animal feeding
studies. (See 58 FR 37863, July 14, 1993; 53
FR 41108, October 19, 1988; and 52 FR
49577, December 31, 1987).

Acephate, triadimefon, imazalil, and
iprodione all qualify as animal
carcinogens under this test.

Summarized below is the information
supporting EPA’s determination that
these pesticides ‘‘induce cancer.’’ Full
copies of each of these reviews and
other references in this notice are
available in the OPP Docket, the
location of which is given under
‘‘ADDRESSES’’ above.

Acephate
After a full evaluation of all the data

and supporting information regarding
animal carcinogenicity, EPA has
concluded that exposure to acephate
results in the induction of malignant
hepatocellular carcinomas in female CD-
1 mice.

Male and female CD-1 mice were fed
0, 50, 250, or 1,000 parts per million
(ppm) of acephate for 105 weeks.
Although fewer low-dose and mid-dose
female mice survived to the end of the
study compared with controls, the
survival of the highest dose tested
(HDT) female mice and all male mice
was higher than that with the controls.
Decreases in body weight gain ranged
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from 8 to 11 percent for males and 6 to
14 percent for females at the mid-dose,
and about 24 percent for males and
29percent for females at the HDT. Dose-
related increasing levels of liver
toxicity, including regenerative changes,
were observed. In the female mice at the
HDT, the incidence of malignant
hepatocellular carcinomas and
hyperplastic nodules was significantly
increased in comparison with controls.
The increased incidence of carcinomas
exceeds the testing laboratory’s
historical control range. There were no
increases in tumors in the two lower
dosed female groups or any of the male
groups.

Male and female Charles River (CD)
Sprague-Dawley rats were fed 0, 5, 50,
and 700 ppm of acephate for 28 months.
There was no dose-related effect on
mortality, although there was significant
cholinesterase inhibition in the mid-
and high-dose male and female rats.
There was a 4 to 8 percent weight loss
in the HDT males.

Acephate has been tested in a wide
array of genotoxicity assays. The
evidence indicates that acephate
produced positive responses in gene
mutation in vitro assays with
Salmonella, E. coli, and S. cerevisiae.
Acephate has been reported to produce
mutations in mouse lymphoma cells,
sister chromatid exchanges (SCEs) in
Chinese hamster ovary (CHO) cells, and
mitotic recombination in
Saccharomyces. Several in vivo assays
for SCEs and cytogenetic endpoints
have been negative.

Based on this information regarding
animal carcinogenicity, the Agency
concludes that exposure to acephate
results in the induction of malignant
hepatocellular carcinomas in female CD-
1 mice. The incidence exceeded the
historical control range of the testing
laboratory. There is evidence that
acephate is genotoxic based on in vitro
studies, but this activity may be difficult
to detect in vivo. The relevance of these
data to an evaluation of acephate’s
potential for human carcinogenicity is
discussed in the Peer Review document
of Acephate (May 8, 1985).

Triadimefon
After a full evaluation of all the data

and supporting information regarding
animal carcinogenicity, EPA has
concluded that exposure to triadimefon
results in the induction of
hepatocellular adenomas in both male
and female NMRI mice. Male and
female NMRI mice were fed 0, 50, 300,
or 1,800 ppm of triadimefon for 21
months. At the HDT, the incidence of
hepatocellular adenomas was increased
in both male and female mice by pair-

wise comparison between the HDT and
controls. A positive dose-related
significant trend for adenomas was
found in both sexes. The incidence of
hepatocellular adenomas for each sex
exceeded the testing laboratory’s
historical control range for adenomas in
NMRI mice.

In another study, male and female
CF1-W74 mice were fed 0, 50, 300, or
1,800 ppm of triadimefon for 24 months.
The HDT was considered appropriate
for assessing carcinogenicity based on
increased hematological changes;
statistically significant increases in liver
weights accompanied by
histopathological changes and weight
gains at the HDT were significantly
lower than in controls.

Initially, the tumor profile was
thought to provide no indication that
triadimefon had an influence on total
tumor incidence, on the number of mice
with tumors or on incidence of single
tumor types; however, the pathology
report indicated that more mice had
hyperplastic liver nodules at the HDT
than mice in the other treated groups or
the controls. The Peer Review
Committee recommended that in light of
the NMRI study results outlined above,
and that the original analysis of the
study results was performed before the
current criteria were put into place, the
liver nodules should be re-read with
updated criteria.

The new histopathological
information for the CF1-W74 mouse
study was submitted subsequent to the
completion of the latest Triadimefon
Peer Review document. Only a small
number of slides were available for
reexamination, and the results were
deemed inconclusive. However, they are
suggestive of an effect on tumor
incidence in the liver and are consistent
with the findings in the NMRI study
that the liver is a principal site for
tumor induction. Lesions which were
originally classified as hyperplastic or
regenerative nodules were reclassified
as either hepatocellular adenomas or
carcinomas. In males, 3, 3, 2, and 3
adenomas and 1, 4, 4, and 4 carcinomas
were found out of 6, 8, 7, and 13 liver
samples examined at doses of 0, 50, 300,
and 1,800 ppm, respectively. This
suggests that triadimefon may
contribute to the induction of liver
tumors and there may be a carcinoma
component.

In a 104-week study, male and female
Wistar rats were fed 0, 50, 300, or 1,800
ppm of triadimefon. Triadimefon
induced a positive dose-related trend in
the incidence of thyroid follicular cell
adenomas/adenomas multiple in male
Wistar rats. Positive dose-related trends
were achieved in both sexes for

combined incidences of thyroid
follicular cell cystic hyperplasia and
adenomas/adenomas multiple.

Hepatocellular adenomas are
considered to be evidence of cancer
because hepatocellular adenomas can
progress to hepatocellular carcinomas.
Malignancy (carcinoma) implies a more
extensive disease process. Thus,
hepatocellular adenomas represent an
earlier stage than carcinomas in the
progression of cancer induction. This is
one of the major reasons that the
National Toxicology Program (NTP) has
used to justify combining these two
tumor types for an overall analysis of
carcinogenicity (in addition to analyzing
them separately). For triadimefon, the
possible progression to carcinoma was
suggested in the CF1-W74 mouse study
and is strongly supported by carcinoma
induction in close structural analogues,
e.g., etaconazole, uniconazole,
cyproconazole, tebuconazole, and
fenbuconazole.

Based on the above data and
supporting information regarding
animal carcinogenicity, it is concluded
that exposure to triadimefon results in
the induction of hepatocellular
adenomas in both male and female
NMRI mice. A positive dose-related
significant trend for adenomas was also
found in both sexes. This conclusion is
bolstered by the extensive structural
activity support from closely
structurally related triazole compounds
tested in many mouse studies that
showed increased incidences of not
only adenomas but carcinomas as well.
It is also noted that although the
analysis was inconclusive, there was a
carcinoma response by triadimefon in
the CF1-W74 mouse study. In addition,
triadimefon induced a positive dose-
related trend in the incidence of thyroid
follicular cell adenomas/adenomas
multiple in male Wistar rats. Positive
dose-related trends were achieved in
both sexes for combined incidences of
thyroid follicular cell cystic hyperplasia
and adenomas/adenomas multiple.

The relevance of these data to an
evaluation of triadimefon’s potential for
human carcinogenicity is discussed in
the Peer Review document of
Triadimefon (September 26, 1990).

Iprodione

After a full evaluation of the data and
supporting information regarding
animal carcinogenicity, EPA concludes
that exposure to iprodione resulted in
an increased incidence of hepatocellular
malignant carcinomas in male mice and
combined hepatocellular adenomas/
carcinomas in both sexes of mice,
ovarian lutenomas in female mice, and
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testicular interstitial cell tumors in male
rats.

Iprodione was administered to CD-1
mice (50/sex/group) at levels of 0, 160,
800, or 1,400 ppm for at least 99 weeks
(or until the 52-week interim sacrifice of
15 additional mice/sex/group). At the
terminal sacrifice, there was a
significantly increased incidence of
benign and malignant liver cell tumors
in both sexes compared to the control.
Analysis indicates that male mice had
significant difference in the pair-wise
comparisons of the 1,400-ppm dose
group with the controls for liver
adenomas, carcinomas and combined
adenomas and/or carcinomas. Female
mice had significant increasing trends
in liver adenomas, carcinomas, and
combined adenomas and/or carcinomas.
All males in all dose groups (including
concurrent controls) displayed a higher
incidence of carcinomas than observed
in historical controls. Although there
was no increase in the incidence of
testicular tumors in the male mice, there
was a dose-related increase in the
incidence of interstitial cell hyperplasia
at the 800- and 1,400-ppm dose levels.

In female mice, iprodione was
associated with significant dose-related
increasing trends in liver adenomas,
carcinomas and combined adenomas
and/or carcinomas; there were
significant differences in pair-wise
comparisons with the high-dose level
with controls for liver adenomas and
combined adenomas and/or carcinomas.
The increased incidences of
hepatocellular tumors at the 1,400-ppm
level generally exceeded the available
historical control data for these tumor
types in mice of this strain.
Additionally, iprodione was associated
with a significant increasing trend in
ovarian lutenomas, and there was a
significant difference in the pair-wise
comparison of the 1,400-ppm dose
group with the control group and
historical controls. EPA considers the
dose levels used in this study to be
adequate for testing the carcinogenicity
of iprodione in mice.

Iprodione was administered in the
diet to 60 Sprague-Dawley rats/sex/
group for 2 years at dose levels of 0, 150,
300, or 1,600 ppm. There was a 52-week
interim sacrifice of 10 additional rats/
sex/group. At the interim sacrifice,
males at the high-dose level displayed
an increase in the incidence of lesions
in the adrenals, and there was an
increase in the incidence of
centrilobular hepatocyte enlargement in
males at the 300 and 600 dose levels;
females displayed an increased
incidence of centrilobular hepatocyte
enlargement at the highest dose tested.

In male rats fed iprodione for 2 years,
there was a significant dose-related
increasing trend and a significant
difference in the pair-wise comparison
of the 1,600-ppm dose group with the
controls for testicular interstitial cell
benign tumors. The incidence of both
unilateral and bilateral benign
interstitial cell tumors was increased at
this dose level compared to historical
control data. In addition to the
neoplastic lesions, interstitial cell
hyperplasia in the testes, reduced
spermatozoa in the epididymis, and
absent/empty secretory colloid cells or
reduced secretion in the seminal
vesicles were observed at the 300- and
1,600-ppm dose levels. Atrophy of the
seminiferous tubules in the testes, with
atrophy of the prostate and absence of
spermatozoa in the epididymis, were
observed at 1,600 ppm. Centrilobular
hepatocyte enlargement was increased
in males at the high-dose level. Adrenal
lesions were observed in both sexes at
the 300- and 1,600- ppm dose levels,
although males displayed more lesions
than females.

In females rats fed iprodione at the
high-dose level for 2 years, there were
no significant compound-related tumors
observed, although there was an
increased incidence of tubular
hyperplasia in the ovaries and increased
sciatic nerve fiber degeneration
compared to the controls. The dose
levels chosen for this study were
considered appropriate for assessing the
carcinogenicity of iprodione in rats.

Iprodione is structurally related to
vinclozolin and procymidone.
Procymidone has been associated with
the appearance of tumors in both sexes
in the reproductive organs and the liver,
but did not have mutagenic activity in
several tests. Vinclozolin, which is
currently being tested for its
carcinogenic potential, has been
associated with adverse effects on the
reproductive organs and liver. With the
exception of the mouse lymphoma
(forward mutation) assay, vinclozalin
was negative for mutagenicity. In
mutagenicity studies, iprodione was not
mutagenic in the Ames assay, the CHO/
HGPRT mammalian cell forwarded
mutation assay, the in vitro
chromosome aberration assay in CHO
cells, the in vitro sister chromatid
exchange assay in CHO cells and the
dominant-lethal test in mice. However,
iprodione was positive in the Bacillus
subtilis assay for DNA damage without
metabolic activation.

Imazalil
After a full evaluation of the data and

supporting information regarding
animal carcinogenicity, EPA concludes

that exposure to imazalil is associated
with an increased incidence of
adenomas and combined adenomas/
adenocarcinomas of the livers of male
Swiss mice and with a significant dose-
related increasing trend in
hepatocellular adenomas and combined
adenomas and/or carcinomas.

Imazalil base was administered in the
diet to groups of 50 male and 50 female
Swiss mice and treated for 100 to 101
weeks at levels of 0, 50, 200, or 600
ppm. Male mice had a significant dose-
related increasing trends in
hepatocellular adenomas and/or
carcinomas. There was a significant
difference in the pair-wise comparison
of the 200-ppm dose group with the
controls for hepatocellular adenomas.
There were also significant differences
in the pair-wise comparisons of the 600-
ppm dose group with the controls for
hepatocellular adenomas and combined
adenomas and/or carcinomas. EPA has
concluded that the malignant carcinoma
response at the 600-ppm dose level was
biologically relevant and related to
imazalil exposure despite the lack of
pair-wise statistical significance
compared to controls. There was over a
doubling of the concurrent control
incidence and a positive trend for
carcinomas. The male carcinoma
incidence was also outside the historical
control data provided by the submitting
company. It was noted that about 50%
of the significantly positive combined
incidence was contributed by
carcinomas. Also, there appears to be a
progression towards malignancy across
the dose groups.

Female mice had significant dose-
related increasing trends in
hepatocellular adenomas and combined
adenomas and/or carcinomas. There
were no significant differences in the
pair-wise comparisons of the dosed
groups with the controls.

Nonneoplastic changes in the liver
were also observed in male mice at all
dose levels. At the 200-ppm level, males
had a significant increase in the
incidence of focal cellular changes, large
vacuoles, and swollen sinusoidal cells
in the liver. At the highest dose tested,
males also had a significantly increased
incidence of pigmentation in the
sinusoidal cells of the liver and focal
cellular changes in the pancreas,
increased absolute and relative liver
weight, and decreased body weight and
body weight gain. Female mice did not
exhibit any cellular changes in the liver,
although there was some effect on body
weight at the 600-ppm dose and slight
increases in liver weights at the highest
dose tested as well.

There is extensive structure-activity
relationship (SAR) support for the
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tumor response associated with
imazalil. Closely related compounds
with the chlorinated benzene moiety,
e.g., etaconazole, cyproconazole,
tebuconazole, induced hepatocellular
adenomas, and malignant carcinomas in
both sexes of several strains of mice.
The mutagenicity data for imazalil did
not indicate genotoxic activity;
however, a data gap was identified and
additional testing is required.

B. Proposed Food Additive Revocations

Acephate. EPA is proposing to revoke
the food additive regulation of 0.02 ppm
for the combined residues of acephate
(O,S-dimethyl
acetylphosphoramidothioate) and its
cholinesterase-inhibiting metabolite,
methamidophos, set to cover use of the
pesticide in food-handling
establishments. This food additive
regulation is codified at 40 CFR185.100.
EPA is proposing to revoke this food
additive regulation because the Agency
has determined that acephate induces
cancer in animals. Thus, the regulation
violates the Delaney clause in section
409 of the FFDCA.

Triadimefon. EPA is proposing to
revoke the food additive regulations for
triadimefon (1-(4-chlorophenoxy)-3,3-
dimethyl-1-(1H-1,2,4-triazol-1-yl)-2-
butanone) and its metabolite beta-(4-
chlorophenoxy)-alpha-(1,1-
dimethylethyl)-1H-1,2,4triazole-1-
ethanol set to cover residues in or on
milled fractions of barley (except flour)
and milled fractions of wheat (except
flour). The food additive regulations,
which are codified at 40 CFR 185.800,
are set at 4 ppm. EPA is proposing to
revoke these food additive regulations
because the Agency has determined that
triadimefon induces cancer in animals.
Thus, the regulations violate the
Delaney clause in section 409 of the
FFDCA.

Iprodione. EPA is proposing to revoke
the food additive regulations for
iprodione [3-(3,5-dichlorophenyl)-N-(1-
methylethyl)-2,4-dioxo-1-
imidazolidinecarboxamide], its isomer
[3-(1-methyl-ethyl)-N-(3,5-
dichlorophenyl)-2,4-dioxo-1-
imidazolidinecarboxamide], and its
metabolite [3-(3,5-dichlorophenyl)-2,4-
dioxo-1-imidazolidinecarboxamide] set
to cover residues in dried ginseng at 4
ppm and raisins at 300 ppm. The food
additive regulations for iprodione are
codified at 40 CFR 185.3750. EPA is
proposing to revoke these food additive
regulations because the Agency has
determined that iprodione induces
cancer in animals. Thus, the regulation
violates the Delaney clause in section
409 of the FFDCA.

Imazalil. EPA is proposing to revoke
the food additive regulation for imazalil
set to cover residues of the fungicide
imazalil 1-[2-(2,4-dichlorophenyl)-2-(2-
propenyloxy)ethyl]-1H-imidazole and
its metabolite 1-(2,4-dichlorophenyl)-2-
(1H-imidazole-1-yl)-1-ethanol in citrus
oil at a level of 25 ppm. This food
additive regulation is codified at 40 CFR
185.3650. EPA is proposing to revoke
this food additive regulation because the
Agency has determined that imazalil
induces cancer in animals, and thus
violates the Delaney clause in section
409 of the FFDCA.

III. Consideration of Comments
Any interested person may submit

comments on this proposed action on or
before April 18, 1995 at the address
given in the section above entitled
‘‘ADDRESSES.’’ Before issuing final
actions, EPA will consider all relevant
comments. Comments should be limited
only to the pesticides and food additive
regulations subject to this proposed
notice. After consideration of
comments, EPA will issue a final order
determining whether revocation of the
regulations is appropriate and making a
final finding on whether these
pesticides induce cancer within the
meaning of the Delaney clause. Such
order will be subject to objections
pursuant to section 409(f) (21 U.S.C.
348(f)). Failure to file an objection
within the appointed period will
constitute waiver of the right to raise
issues resolved in the order in future
proceedings.

IV. Executive Order 12866
Since this proposed action is being

taken under the Delaney clause, which
requires the Agency to act without
considering the costs or benefits of the
action, the Agency has not completed an
evaluation of the economic impacts of
this particular action. Nevertheless,
pursuant to an agreement between EPA
and OMB, this action was submitted to
OMB for an informal 10-day review. As
required by the Executive Order, any
comments or changes made in response
to OMB suggestions or
recommendations have been
documented in the public record. In
addition, the Agency welcomes any
comments and information regarding
the impacts of this proposed action.
These could contribute to an analysis of
the impacts of similar future actions.

V. Regulatory Flexibility Act
The Regulatory Flexibility Act of 1980

(Pub. L. 96-354; 94 Stat. 1164, 5 U.S.C.
601 et seq.) requires EPA to analyze
regulatory options to assess the
economic impact on small businesses,

small governments, and small
organizations. As explained above, the
Agency is compelled to take this action
without regard to the economic impacts.
Again, EPA welcomes any information
on impacts to small businesses,
governments, and organizations.

VI. Paperwork Reduction Act

This order does not contain any
information collection requirements
subject to review by Office of
Management and Budget under the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq.

List of Subjects in 40 CFR Part 185

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Food
additives, Pesticides and pests,
Recording and recordkeeping
requirements.

Dated: January 10, 1995.

Lynn R. Goldman,
Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

Therefore, it is proposed that 40 CFR
part 185 be amended as follows:

PART 185—[AMENDED]

1. The authority citation for part 185
continues to read as follows:

Authority: 2l U.S.C. 346a and 348.

§ 185.100 [Removed]

2. By removing § 185.100.

§ 185.800 [Removed]

3. By removing § 185.800.

§ 185.3650 [Removed]

4. By removing § 185.3650.

§ 185.3750 [Removed]

5. By removing § 185.3750

[FR Doc. 95–1062 Filed 1–17–95; 8:45 am]
BILLING CODE 6560–50–F

40 CFR Part 180

[OPP–300375; FRL–4926–6]

RIN 2070–AC18

Oryzalin; Revocation of Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to revoke
tolerances for residues of the herbicide
oryzalin in or on various raw
agricultural commodities. EPA is taking
this action because registered uses of
oryzalin for cottonseed, barley grain,
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wheat grain, succulent peas, potatoes,
and soybeans have been canceled.
DATES: Written comments, identified by
the document control number [OPP–
300375], must be received on or before
March 20, 1995.
ADDRESSES: By mail, submit written
comments to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St. SW.,
Washington, DC 20460. In person, bring
comments to: Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
‘‘Confidential Business Information’’
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in Rm. 1132 at the address
given above, from 8 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays.
FOR FURTHER INFORMATION CONTACT: By
mail: Melissa L. Chun, Registration
Support Branch (7505W), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St. SW.,
Washington, DC 20460. Office location
and telephone number: 6th Floor,
Westfield Building, 2800 Crystal Drive,
Arlington, VA, 703–308–8318.
SUPPLEMENTARY INFORMATION: This
document proposes to revoke tolerances
in 40 CFR 180.304 established under
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
346a, for residues of the herbicide
oryzalin (3,5-dinitro-N4,N4-
dipropylsulfanilamide) in or on the
following raw agricultural commodities:
cottonseed, barley grain, wheat grain,
succulent peas, potatoes, and soybeans.
On October 10, 1989, product
registrations under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) for certain pesticide
products containing the herbicide
oryzalin were canceled. Based on the
fact that oryzalin is no longer
domestically registered for use on any of
the above-named commodities, and a
tolerance is generally not necessary for
a pesticide chemical which is not
registered for the particular food use,
EPA now proposes to revoke the
appropriate tolerances listed in 40 CFR

180.304 for residues of oryzalin. These
tolerances were obtained in conjunction
with the FIFRA registrations.

Because the product registrations
have been canceled for more than 5
years, existing stocks of those products
should be depleted, and sufficient time
has elapsed for the residues to dissipate.
Residues should not appear in any
domestically produced commodities;
therefore, the Agency is not
recommending action levels in place of
the tolerances.

EPA has no current information to
suggest that oryzalin is used on food
commodities imported to the U.S;
therefore, EPA requests that interested
persons submit information pertaining
to whether these products are used in
foreign countries and may be present in
commodities grown in those countries
and imported to the U.S.

Within 30 days after publication of
this document in the Federal Register,
any person who has registered or
submitted an application for registration
of a pesticide under the Federal
Insecticide, Fungicide, and Rodenticide
Act, as amended, which contains
oryzalin may request that this
rulemaking proposal to revoke the
tolerances be referred to an Advisory
Committee in accordance with section
408(e) of the Federal Food, Drug, and
Cosmetic Act.

Interested persons are invited to
submit written comments on the
proposed regulation. Comments must
bear a notation indicating the document
control number, [OPP–300375]. All
written comments filed in response to
this notice will be available for public
inspection in Rm. 1132 at the address
given above from 8 a.m. and 4 p.m.,
Monday through Friday, except legal
holidays.

Executive Order 12866
Under Executive Order 12866 (58 FR

51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is ‘‘significant’’ and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a ‘‘significant
regulatory action’’ as an action that is
likely to result in a rule (1) having an
annual effect on the economy of § 100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, and the environment, public health
or safety, of State, local, or tribal
governments or communities (also
referred to as ‘‘economically
significant’’); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by

another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not ‘‘significant’’ and is therefore
not subject to OMB review.

Regulatory Flexibility Act

The proposed regulatory action has
been reviewed under the Regulatory
Flexibility Act of 1980 (Pub. L. 96–354,
94 Stat. 1164; 5 U.S.C. 601 et seq.), and
it has been determined that it will not
have a significant economic impact on
a substantial number of small
businesses, small governments, or small
organizations.

This regulatory action is intended to
prevent the sale of food commodities
containing pesticide residues where the
subject pesticide has been used in an
unregistered or illegal manner.

Since all registrations for use of
oryzalin on food crops have been
canceled for more than 5 years, EPA
expects that no economic impact would
occur at any level of business
enterprises if these tolerances are
revoked.

Accordingly, I certify that this
proposed regulatory action does not
require a separate regulatory flexibility
analysis under the Regulatory
Flexibility Act.

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: January 9, 1995.

Stephen L. Johnson,
Acting Director, Office of Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C 346a and 371.

2. In § 180.304, by amending
paragraph (a) by revising the table
therein, to read as follows:

§ 180.304 Oryzalin; tolerances for
residues.

(a) * * *
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Commodity Parts per
million

Almonds, hulls .......................... 0.05
Avocados .................................. 0.05
Citrus fruits ................................ 0.05
Figs ........................................... 0.05
Kiwifruits .................................... 0.05
Nuts ........................................... 0.05
Olives ........................................ 0.05
Pistachios .................................. 0.05
Pome fruits ................................ 0.05
Pomegranates ........................... 0.05
Small fruits ................................ 0.05
Stone fruits ................................ 0.05

* * * * *

[FR Doc. 95–1187 Filed 1–17–95; 8:45 am]
BILLING CODE 6560–50–F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 95-1, RM–8527]

Radio Broadcasting Services;
Hamilton, Montana

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by
Benedict Communicatins, Inc.
proposing the allotment of Channel
251C3 to Hamilton, Montana, as that
community’s second FM broadcast
service. The coordinates for Channel
251C3 are 46–14–36 and 114–09–30.
Canadian concurrence will be requested
for this allotment.
DATES: Comments must be filed on or
before March 6, 1995, and reply
comments on or before March 21, 1995.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner’s counsel, as follows: James R.
Bayes, Jerry V. Haines, Wiley, Rein &
Fielding, 1776 K Street, NW,
Washington, D. C. 20006.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634–6530.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
95-1, adopted January 4, 1995, and
released January 12, 1995. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW, Washington,
D.C. The complete text of this decision

may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 2100 M Street, NW, Suite 140,
Washington, D.C. 20037, (202) 857–
3800.

Provisions of the Regulatory
Flexibility Act of l980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission.
John A. Karousos,
Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.
[FR Doc. 95–1156 Filed 1–17–95; 8:45 am]
BILLING CODE 6712–01–F

47 CFR Part 73

[MM Docket No. 95-2; RM–8502]

Radio Broadcasting Services;
Charlotte Amalie, Virgin Islands

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Virgin
Islands Youth Development Radio, Inc.,
proposing the allotment of Channel
275A at Charlotte Amalie, Virgin
Islands, and its reservation for
noncommercial educational use.
Channel 275A can be allotted to
Charlotte Amalie in compliance with
the Commission’s minimum distance
separation requirements with the
imposition of a site restriction of 10.6
kilometers (6.6 miles) northwest. The
coordinates for Channel 275A at
Charlotte Amalie are North Latitude 18–
21–20 and West Longitude 64–01–45.
DATES: Comments must be filed on or
before March 6, 1995, and reply
comments on or before March 21, 1995.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Leo Morone, President,

Virgin Islands Youth Development
Radio, Inc., P.O. Box 2477, St. Thomas,
Virgin Islands 00803 (Petitioner).
FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 634–6530.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
95-2, adopted January 4, 1995, and
released January 12, 1995. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857–
3800, 2100 M Street, NW, Suite 140,
Washington, D.C. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,
Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.
[FR Doc. 95–1157 Filed 1–17–95; 8:45 am]
BILLING CODE 6712–01–F

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Notice of 90-day Finding
on the Petition To List the Sturgeon
Chub and Sicklefin Chub as
Endangered

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Notice of 90-day petition
finding.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces a 90-day
finding for a petition to list the sturgeon
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chub (Macrhybopsis gelida) and
sicklefin chub (Macrhybopsis meeki) as
endangered under the Endangered
Species Act of 1973, as amended. The
Service finds that with the petition and
additional available information there is
substantial information provided to
indicate that listing the two species as
endangered may be warranted.
DATES: The finding announced in this
document was made on December 29,
1994. To be considered in the 12-month
finding for this petition, information
and comments should be submitted to
the Service by April 18, 1995.
ADDRESSES: Data, information,
comments, or questions concerning this
petition should be submitted to the
Field Supervisor, U.S. Fish and Wildlife
Service, 1500 East Capitol Avenue,
Bismarck, North Dakota 58501. The
petition finding, supporting data, and
comments are available for public
inspection, but appointment, during
normal business hours, at the above
address.
FOR FURTHER INFORMATION CONTACT:
Mark Dryer, biologist, at the above
address or telephone (701) 250–4491.

SUPPLEMENTARY INFORMATION:

Background
Section 4(b)(3)(A) of the Endangered

Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.), requires that the
Service make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information to demonstrate
that the petitioned action may be
warranted. This finding is to be based
on all information available to the
Service at the time the finding is made.
To the maximum extent practicable, this
finding is to be made within 90 days of
the date the petition was received, and
a notice regarding the finding is to be
published promptly in the Federal
Register. If the finding is that
substantial information was presented,
the Service also is required to promptly
commence a review of the status of the
species involved if one has not already
been initiated under the Service’s
internal candidate assessment process.

The Service initiated a status review
for the sturgeon chub (Macrhybopsis
gelida) and sicklefin chub
(Macrhybopsis meeki) when it
categorized the two species as category
2 candidate species in the 1991 Animal
Notice of Review (56 FR 58804). This
notice meets the requirement that a
notice be published for a 90-day finding
made earlier for the petition discussed
below.

On August 8, 1994, the Service
received a petition dated August 4,

1994, that was submitted by the
Environmental Defense Fund and was
jointly signed by American Rivers, Mni
Sose Intertribal Water Rights Coalition,
National Audubon Society, and
Nebraska Audubon Council to list the
sturgeon chub and sicklefin chub as
endangered pursuant to the Act. The
petitioners assert that the sturgeon chub
and sicklefin chub populations should
be listed as endangered species because
of the species’ inability to adapt to
human-induced alterations of the
Missouri River. They indicate that
sturgeon chub and sicklefin chub are
physically adapted through evolution to
live in a turbid, swift flowing river.
Alterations described by the petitioner
include impoundments, channelization,
and removal of snags. The petitioners
indicate that those alterations have
detrimentally impacted the fishes’
spawning and feeding habitat by
changing the natural hydrograph and
water temperatures, short-stopping
movement of sediment which reduced
turbidity, and reducing the amount of
organic matter in the Missouri River
(Hesse 1994).

The sturgeon chub and sicklefin chub
are both endemic to the mainstem and
large tributaries of the Missouri River
and Mississippi River. The sicklefin
chub has historically been located in 13
States—Arkansas, Illinois, Iowa, Kansas,
Kentucky, Louisiana, Mississippi,
Missouri, Montana, Nebraska, North
Dakota, South Dakota, and Tennessee.
Current populations have only been
recorded in the States of Missouri,
Nebraska, Montana, and North Dakota
(USFWS 1993b). The sturgeon chub has
historically been located in the above 13
States plus Wyoming. Current
populations have only been recorded in
States of Missouri, Montana, Nebraska,
North Dakota, and Wyoming (USFWS
1993a).

Listing Factors
The following is a summary and

discussion of the five listing criteria as
set forth in section 4(a)(1) of the Act and
regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act and their
applicability to the current status of the
sturgeon chub and sicklefin chub.

A. The present or threatened
destruction, modification, or
curtailment of the species habitat or
range. Water development projects have
impacted sturgeon chub and sicklefin
chub populations as described by the
petitioners. Reservoirs flooded river
habitat, altered temperature and flow
regimes, and reduced sediment
transport and turbidity. Dams
fragmented populations and restricted

movement. Channelization straightened
and narrowed river habitat, reduced
habitat diversity, and reduced overbank
flooding. Pollution and water depletion
from industry and agriculture may have
altered water quality. Sand and gravel
extraction operations have removed
habitat and restricted fish movement in
some areas.

Future water depletions are likely to
result from energy developments in the
Upper Missouri River Basin. Other
water demands may result from
interbasin diversions and increased
municipal, industrial, and irrigation
usage. Dredging for channel
maintenance and sand/gravel extraction
will continue in new areas.

B. Overutilization for commercial,
sporting, scientific, or educational
purposes. None known. However,
removal of individuals from the wild
could have and may continue to be
occurring from harvest of bait fish.

C. Disease or predation. No diseases
are currently known to threaten the
species. Predation has likely increased
over historic levels due to stockings of
piscivorous fish into the reservoirs and
remaining riverine sections. Future
introductions of nonnative fish and
other organisms may threaten sturgeon
chub and sicklefin chub through
predation.

D. Inadequacy of existing regulatory
mechanisms. Federal Category 1
candidate species status provides no
legal protection for the species.
Sturgeon chub are classified as either
threatened or endangered by Kansas and
South Dakota and as a species of special
concern by Kentucky, Missouri,
Montana, Nebraska, North Dakota,
Wyoming, and Tennessee. There is no
classification on sturgeon chub by
Arkansas, Iowa, Illinois, Louisiana, and
Mississippi. Sicklefin chub are
classified as either threatened or
endangered by Kansas and South Dakota
and as a species concern by Kentucky,
Missouri, Montana, Nebraska, North
Dakota, and Tennessee. There is no
classification on sicklefin chub by
Arkansas, Iowa, Illinois, Louisiana, and
Mississippi.

E. Other natural or manmade
mechanisms. Severe drought in the
early 1990’s may have eliminated
sturgeon chub from some Missouri River
tributaries and may reoccur and impact
additional tributary populations.
Sturgeon chub populations in the
mainstem Missouri River may be too
small and too widespread to naturally
recolonize these tributaries even though
suitable habitat may still exist in them.
Tributaries that now flow into reservoirs
may never naturally recolonize. Similar
impacts may have occurred to sicklefin
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chub populations, but it has been
reported (USFWS 1993a, 1993b).

Pressures on both species likely
resulted from the competition created
by stocking large numbers of numerous
species of nonnative fish into reservoirs
that were created and the remaining
riverine sections of historical habitat.
This perceived competition is likely still
occurring and will continue in the
future.

Finding

The Service has reviewed the petition,
as well as other available information,
published and unpublished studies and
reports, and agency files. On the basis
of the best scientific and commercial
information available, the Service finds
that there is sufficient information to
indicate that the petitioned action may
be warranted. The Service believes that
the reduced distribution of the two
chubs is due mainly to the destruction
and modification of habitat and
predation and competition from

nonnative fish as described above under
the listing factors.

The Service’s 90-day finding contains
more detailed information regarding the
above decisions. A copy may be
obtained from the Service’s Bismarck
Office (see ADDRESSES above).
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DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

Feed Grain Donations; Colville Indian
Reservation of Washington

AGENCY: Commodity Credit Corporation,
USDA.
ACTION: Notice.

SUMMARY: The Acting Executive Vice
President, Commodity Credit
Corporation (CCC) is announcing that
the Colville Indian Reservation of
Washington is an acute distress area and
that CCC-owned feed grain will be
donated to needy livestock owners on
the reservation.
FOR FURTHER INFORMATION CONTACT: John
Newcomer, Consolidated Farm Service
Agency, P.O. Box 2415, Washington, DC
20013–2415, 202–720–6157.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority set forth in section 407
of the Agricultural Act of 1949, as
amended (7 U.S.C. 1427), and Executive
Order 11336, notice is being given that
it is determined that:

1. The chronic economic distress of
the needy members of the Colville
Confederated Tribes using the Colville
Indian Reservation of Washington has
been materially increased and become
acute because of severe drought and
record high temperatures during the
1994 growing season thereby severely
affecting livestock feed production and
causing increased economic distress.
This reservation is utilized by members
of the Colville Confederated Tribes for
grazing purposes.

2. The use of feed grain or products
thereof made available by CCC for
livestock feed for such needy members
of the Colville Confederated Tribes
using the Colville Indian Reservation
will not displace or interfere with
normal marketing of agricultural
commodities.

3. Based on the above determinations,
the Colville Indian Reservation of

Washington is declared an acute distress
area and the donation of feed grain
owned by the CCC is authorized to
livestock owners who are determined by
the Bureau of Indian Affairs, United
States Department of the Interior, to be
needy members of the Colville
Confederated Tribes utilizing such
lands. These donations by the CCC may
commence upon November 10, 1994,
and shall be made available through
April 30, 1995, or such other date as
may be stated in a notice issued by the
Acting Executive Vice President, CCC.

Signed at Washington, DC, on January 9,
1995.
Bruce R. Weber,
Acting Executive Vice President, Commodity
Credit Corporation.
[FR Doc. 95–1191 Filed 1–17–95; 8:45 am]
BILLING CODE 3410–05–P

DEPARTMENT OF COMMERCE

International Trade Administration

[A–428–801]

Antifriction Bearings From Germany;
Notice of United States Court of
International Trade Decision

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
SUMMARY: On October 21, 1994, in
Torrington v. United States, Slip Op.
94–168 (Torrington), the United States
Court of International Trade (CIT)
affirmed the Department of Commerce’s
(the Department) redetermination on
remand of the final results of the first
administrative review of the
antidumping duty order on antifriction
bearings (other than tapered roller
bearings) and parts thereof from
Germany, 56 FR 31692 (July 11, 1991).
The CIT had previously remanded the
final results to the Department for the
reconsideration of a number of issues.
The CIT has now entered final judgment
on all issues. The results covered the
period November 9, 1988, through April
30, 1990.
EFFECTIVE DATE: October 31, 1994.
FOR FURTHER INFORMATION CONTACT: J.
David Dirstine or Richard Rimlinger,
Office of Antidumping Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and

Constitution Avenue NW., Washington
DC 20230; telephone (202) 482–4733.

SUPPLEMENTARY INFORMATION:

Background
On August 20, 1994, the CIT in

Torrington Company v. United States,
Slip Op. 93–168, remanded the final
results of the first administrative review
of the antidumping duty order on
antifriction bearings (other than tapered
roller bearings) and parts thereof from
Germany to the Department to: (1)
Recalculate the amount of the tax
adjustment that was made to the United
States price; (2) treat certain of SKF
GmbH’s (SKF) discounts as indirect
expenses unless the manner in which
they were reported met the standard for
treatment as direct expenses; (3) remove
discounts paid on out-of-scope
merchandise from SKF’s home market
discount adjustment, or, if not possible,
disallow the adjustment; (4) treat FAG’s
currency hedging as an indirect selling
expense; and (5) correct certain
ministerial errors. The Department
submitted its results of redetermination
on remand to the court on January 6,
1994. On March 4, 1994, in Torrington
v. United States, Slip Op. 94–38, the CIT
again remanded the case for the
Department to conform its treatment of
pre-sale freight with the decision of the
United States Court of Appeals for the
Federal Circuit (the Federal Circuit) in
Ad Hoc Committee of AZ–NM–TX–FL
Producers of Grey Portland Cement v.
United States, 13 F.3d 398 (Fed. Cir.
1994). On May 24, 1994, in Torrington
v. United States, Slip Op. 94–84, the CIT
further instructed the Department to
correct certain ministerial errors present
in its earlier redetermination on
remand. The Department submitted its
redetermination issued pursuant to
these opinions on June 23, 1994. On
October 21, 1994, in Torrington, the CIT
affirmed the Department’s results of
remand and entered final judgment on
all issues.

In its decision in Timken Co. v.
United States, 893 F.2d 337 (Fed. Cir.
1990) (Timken), the Federal Circuit held
that, pursuant to 19 U.S.C. 1516a(e), the
Department must publish a notice of a
court decision which is not ‘‘in
harmony’’ with a Department
determination, and must suspend
liquidation of entries pending a
‘‘conclusive’’ court decision.
Publication of this notice fulfills this
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obligation. The CIT’s decisions on
August 20, 1993, March 4, 1994, and
May 24, 1994 constitute decisions not in
harmony with the Department’s final
results.

Pursuant to the decision in Timken,
the Department will continue the
suspension of liquidation of the subject
merchandise pending the later of the
expiration of the period for appeal or
the conclusion of any appeal. Further,
absent an appeal, or, if appealed, upon
a ‘‘conclusive’’ court decision affirming
the CIT’s opinion, the Department will
amend the final affirmative results of
the first administrative review of the
antidumping duty order on antifriction
bearings (other than tapered roller
bearings) and parts thereof from
Germany to reflect the amended margins
of the Department’s redeterminations on
remand, which were affirmed by the
CIT.

Dated: January 9, 1995.
Susan G. Esserman,
Assistant Secretary for Import
Administration.
[FR Doc. 95–1214 Filed 1–17–95; 8:45 am]
BILLING CODE 3510–DS–P

[A–401–601]

Brass Sheet and Strip From Sweden;
Final Results of Antidumping
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
ACTION: Notice of final results of
antidumping duty administrative
review.

SUMMARY: On March 23, 1994, the
Department of Commerce (the
Department) published the preliminary
results of its 1991–92 administrative
review of brass sheet and strip from
Sweden. The review covers exports of
this merchandise to the United States by
one manufacturer/exporter, Outokumpu
Copper Rolled Products AB (OAB),
during the period March 1, 1991
through February 29, 1992. The review
indicates the existence of dumping
margins for this period.

We gave interested parties an
opportunity to comment on our
preliminary results. Based on our
analysis of the comments received, we
have adjusted OAB’s margin for these
final results.
EFFECTIVE DATE: January 18, 1995.
FOR FURTHER INFORMATION CONTACT:
Valerie Turoscy, Chip Hayes, or John
Kugelman, Office of Antidumping
Compliance, Import Administration,
International Trade Administration,

U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482–5253.

SUPPLEMENTARY INFORMATION:

Background

On March 23, 1994, the Department
published in the Federal Register the
preliminary results of its 1991–92
administrative review of the
antidumping duty order on brass sheet
and strip from Sweden (59 FR 13698).
The Department has now completed this
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Scope of the Review

Imports covered by this review are
sales or entries of brass sheet and strip,
other than leaded and tinned brass sheet
and strip, from Sweden. The chemical
composition of the products under
review is currently defined in the
Copper Development Association
(C.D.A.) 200 Series or the Unified
Numbering System (U.N.S.) C20000
series. This review does not cover
products the chemical compositions of
which are defined by other C.D.A. or
U.N.S. series. The merchandise is
currently classified under Harmonized
Tariff Schedule (HTS) item numbers
7409.21.00 and 7409.29.20. The HTS
item numbers are provided for
convenience and Customs purposes.
The written description remains
dispositive.

The review period is March 1, 1991
through February 29, 1992. The review
involves one manufacturer/exporter,
OAB.

Analysis of Comments Received

We gave interested parties an
opportunity to comment on the
preliminary results. At the request of
OAB, we held a hearing on May 9, 1994.
We received case and rebuttal briefs
from OAB and from the petitioners,
Hussey Copper, Ltd., The Miller
Company, Olin Corporation-Brass
Group, and Revere Copper Products,
Inc.

Comments are addressed in the
following order:
1. Value Added Tax (VAT) Adjustment

Methodology
2. Unpaid U.S. Sales
3. Model Match Methodology
4. Clerical and/or Programming Errors

VAT Adjustment Methodology

Comment 1: OAB argues that the
Department’s current VAT adjustment
methodology, in which the Department,
in its calculation of United States price

(USP), applies the home market ad
valorem VAT rate to USP, results in a
‘‘multiplier effect’’ which serves to
artificially inflate the respondent’s
antidumping margin. OAB requests that
the Department alter its methodology for
the final results of review in accordance
with footnote 4 of the United States
Court of Appeals for the Federal
Circuit’s (Federal Circuit) decision in
Zenith Electronics Corp. v. United
States, 988 F.2d 1573, 1577 (Fed. Cir.
1993) (Zenith) and the Court of
International Trade’s (CIT) decision in
Hyster Co. v. United States, CIT Slip Op.
94–34, Court No. 93–03–00133 (March
1, 1994) at 11 (Hyster), and eliminate the
‘‘multiplier effect’’ by applying the
actual home market VAT amount rather
than the ad valorem home market VAT
rate to USP. Citing Zenith, OAB claims
that the Federal Circuit, in footnote 4 of
this decision, clearly indicated that the
Department is free to eliminate the
multiplier effect by applying to USP the
actual home market VAT amount.
Furthermore, OAB points out that such
a methodology has also been recognized
in Hyster, in which the CIT, relying on
footnote 4 of Zenith, upheld the
Department’s earlier application of the
actual home market VAT amount to
USP. OAB also contends that while the
CIT in Federal-Mogul Corporation and
the Torrington Company v. United
States, 813 F. Supp. 856 (October 7,
1993) (Federal-Mogul), elected to
disregard the position of the Federal
Circuit in footnote 4 of Zenith, the
Federal-Mogul decision has been
appealed, and, absent any final
statement by the Federal Circuit on this
issue, the Federal-Mogul view of
footnote 4 is entitled to little, if any,
weight (Federal-Mogul Corp. v. United
States, Court No. 94–1097 (Federal
Circuit), and Federal-Mogul Corp. v.
United States, Court No. 94–1104
(Federal Circuit)).

Next, OAB argues that because the
Department’s current VAT methodology
serves to artificially inflate the
respondent’s antidumping margin, it
violates the Department’s obligation
under section 722(d)(1)(c) of the Act to
protect against the creation or inflation
of dumping margins due to taxes
assessed on home market sales but
forgiven on export sales, and the
Department’s obligation to calculate fair
and accurate margins (see Koyo Seiko,
Ltd. v. United States, 14 CIT 680, 746 F.
Supp. 1108, 1110 (1990), and
Oscillating Ceiling Fans from the
People’s Republic of China, 56 FR
55271, 55275). Finally, OAB contends
that because the Department’s VAT
methodology subjects countries with
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higher VATs, such as Sweden, to
disproportionately and artificially
higher dumping margins than countries
with lower VATs, the methodology is
clearly discriminatory, and, as such,
constitutes a violation of the
Department’s obligation pursuant to
Articles I and VI of the General
Agreement on Tariffs and Trade (GATT)
to collect antidumping duties on a non-
discriminatory basis.

Citing section 722(d)(1)(c) of the Act,
the petitioners state that the plain
language of this section requires that the
amount of taxes to be added to USP is
the amount of taxes that would be
imposed upon the exported
merchandise, not the home market
merchandise. Furthermore, the
petitioners argue that OAB has
misinterpreted both Zenith and Hyster.
The petitioners claim that the Federal
Circuit, in Zenith, despite footnote 4,
clearly recognized that the legislative
intent of the statute was not to eliminate
the multiplier effect. Rather, the
multiplier effect was recognized by the
Federal Circuit to be the direct result of
Congress’ intent that the USP tax
adjustment was to be based on the
amount of taxes forgiven on the
exported merchandise. Petitioners also
contend that not only did the CIT
correctly determine that footnote 4 of
Zenith was contrary to the statute, but
the CIT, in Hyster, did not uphold a tax
methodology based on footnote 4 of
Zenith. Rather, petitioners state that the
CIT only remanded the VAT issue to the
Department, which on remand applied
the same VAT methodology used in the
preliminary results for this
administrative review (see the
Department’s April 11, 1994, Remand
Results in Hyster Co. v. United States,
Court No. 92–03–00133). Petitioners
contend that in another case, Avesta
Sheffield, Inc. v. United States, 18 CIT
llll, Slip Op. 94–53 (March 31,
1994) (Avesta), the CIT speaks more
clearly to the VAT issue. The CIT, as in
Hyster, remanded the VAT issue to the
Department, but in Avesta the CIT
directly instructed the Department to
apply to USP the home market VAT rate
rather than the actual amount of home
market tax. The petitioners comment
that, on remand, the Department
complied with these instructions and
again applied the same methodology as
used in the preliminary results for this
administrative review (see Avesta
Sheffield, Inc. v. United States, 17 CIT
llll, 838 F. Supp. 608, 615 (1993)
and Avesta at 2). Petitioners argue that
the Department’s application of the ad
valorem home market VAT rate is
therefore lawful and in direct accord

with the language and legislative intent
of section 722(d)(1)(c) of the Act. As a
result, the Department should not alter
its VAT adjustment methodology for the
final results of review, but rather should
rely on its current methodology in
accordance with Federal-Mogul, Avesta,
and the body of the Zenith decision.

Department’s Position: We agree with
the petitioners. In addressing the
treatment of taxes under existing U.S.
law, the CIT in Federal-Mogul rejected
the Department’s VAT methodology of
adding the actual home market VAT
amount to USP and held that the
adjustment to USP for imputed tax
should be calculated by applying the
foreign market tax rate to USP (see
Federal-Mogul at 12). In addition, the
CIT explicitly rejected a VAT-
adjustment methodology based on
adding the actual amount of the home
market tax to USP stating that such an
approach ‘‘is clearly at odds with the
body of Zenith and the language of the
statute.’’ The Department has conformed
its current practice to the CIT’s decision
in Federal-Mogul, and the CIT has
upheld this approach in Torrington Co.
v. United States, 854 F. Supp. 446
(1994), Independent Radionic Workers
of America v. United States, Slip Op.
94–144 (CIT 1994), Zenith Electronics
Corp. v. United States, Slip Op. 94–148
(CIT 1994), Samsung Electronics Co.,
Ltd. v. United States, Slip Op. 94–146
(CIT 1994), and Zenith Electronics Corp.
v. United States, Slip Op. 94–146 (CIT
1994).

In accordance with the CIT’s decision
in Federal-Mogul, we have multiplied
the foreign market tax rate by the price
of the U.S. merchandise at the same
point in the chain of commerce that the
foreign market tax was applied to
foreign market sales, and have added
the product to USP. In order to prevent
our methodology from creating dumping
margins where no margins would exist
if no taxes were levied upon foreign
market sales, we have also deducted
from the USP and FMV those portions
of the respective home market tax and
USP tax adjustments attributable to
expenses included in the foreign market
and U.S. bases of tax if we deduct those
expenses later to calculate FMV and
USP.

This margin creation effect is due to
the fact that the bases for calculating
both the amount of tax included on the
price of the foreign market merchandise
and the amount of the USP tax
adjustment include many expenses
which are later deducted when
calculating USP and FMV. After these
deductions are made, the amount of tax
included in FMV and the USP tax
adjustment still reflects the amounts of

these expenses. Thus a margin may be
created that is not dependent upon a
difference between adjusted USP and
FMV, but is the result of differences
between the expenses in the United
States and the home market that were
deducted through expenses. The
Department’s policy to avoid the margin
creation effect is in acccordance with
the Federal Circuit’s statement that the
USP tax adjustment should not create an
antidumping margin if pre-tax FMV
does not exceed USP. (See Zenith at
1,581.) In addition, the CIT has
specifically held that an adjustment
should be made to mitigate the impact
of the expenses that are deducted from
FMV and USP upon the USP tax
adjustment and the amount of tax
included in FMV. (See Daewoo
Electronics Co., Ltd. v. United States,
760 F. Supp. 200, 208 (CIT 1991)
(Daewoo).) However, the mechanics of
our adjustment to the USP tax
adjustment and the foreign market tax
amount as described above is not
identical to those suggested in Daewoo.

In sum, we believe that the
application of the home market VAT
rate to USP and the subsequent
adjustment of expenses addresses the
concerns of the courts regarding the
adjustment of USP for VAT under
section 772(d)(1)(C) of the Act.

Finally, while the GATT requires that
we treat all member countries equally in
trade matters, there is no requirement
under the GATT that the results of our
actions affect each country equally.
Since the adoption of this VAT
adjustment methodology, we have
applied the same methodology in each
case regardless of the country or
respondent involved. Therefore, our
methodology is not discriminatory but
rather is applied equally to all
antidumping duty administrative review
proceedings (see, e.g., Color Television
Receivers from the People’s Republic of
Korea; Final Results of Antidumping
Administrative Review, 59 FR 13701
(March 23, 1994)).

Comment 2: OAB contends that the
Department’s recent change in its VAT
adjustment methodology is premature
and in violation of the Administrative
Procedure Act (APA) (5 U.S.C. 551).
OAB argues that before making such a
fundamental change to an established
practice, the Department must conduct
a rule-making procedure in accordance
with the APA (see Carlisle Tire and
Rubber Co. v. United States, 634 F.
Supp. 419 (CIT 1986) (Carlisle), and
IPSCO, Inc. v. United States, 687 F.
Supp. 614 (CIT 1988) (IPSCO)). OAB
further contends that because the
Department’s new VAT rule is clearly
subject to the requirements of 5 U.S.C.
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533 (b) and (c), and because it does not
constitute an ‘‘interpretive rule’’ or
‘‘general statement of policy,’’ both of
which constitute exceptions to the
APA’s rule-making procedures, the
Department should have published in
the Federal Register an advance notice
of its proposed VAT methodology and
should have given interested parties an
opportunity to comment. OAB argues
that by not doing so, the Department has
violated 5 U.S.C. 533 and should
postpone issuance of final results of this
administrative review pending
completion of the APA rule-making
procedures.

Petitioners state that, contrary to
OAB’s arguments, the Department’s
method for adjusting for VAT
constitutes an interpretive policy
designed to implement and interpret
section 722(d)(1)(c) of the Act.
Petitioners contend that Carlisle and
IPSCO represent two cases in which the
Department, for administrative
purposes, created rules that had no basis
in the statute. As a result, rule-making
procedures were in order. Petitioners
claim that the Department’s VAT
adjustment methodology was developed
specifically to implement section
722(d)(1)(c) of the Act, and, as a result,
is an interpretive rule which serves to
clarify or explain existing law, rather
than create new law, rights, or duties
(see Timken Co. v. United States, 11 CIT
786, 673 F. Supp. 495, 514 (1987)
(Timken), citing Cabia v. Egger, 690
F.2d 234, 238 (D.C. Cir. 1982)). As such,
it constitutes an exception to the APA’s
rule-making procedures. Petitioners
argue that the Department is, therefore,
not in violation of 5 U.S.C. 533 and that
APA rule-making procedures are
unwarranted in this case.

Department’s Position: We agree with
the petitioners. The Department’s VAT
adjustment methodology was developed
in accordance with the CIT’s decision in
Federal-Mogul in which the CIT held
that the addition to USP under section
772(d)(1)(c) of the Act should be the
result of applying the foreign market tax
rate to the price of the U.S.
merchandise. As a result, our VAT
methodology represents a methodology
developed by the Department for the
purpose of implementing section
722(d)(1)(c) of the Act in accordance
with the CIT’s decision in Federal-
Mogul. Unlike the methodologies
contested in Carlisle and IPSCO, our
VAT adjustment methodology does not
create a new rule, right, duty, law, or
standard. Rather, our VAT methodology,
because it interprets the law, is not
subject to the APA (Cf. Timken, 11 CIT
at 514, agreeing with the Department
that its 10–90–10 sales- below-cost

methodology was not subject to the APA
since it interpreted current law rather
than made new law). The Department’s
methodology is the means by which we
interpret, implement, and administer
section 722(d)(1)(c) of the Act, not a
new rule or law.

Comment 3: OAB contends that, if the
Department does not alter its VAT
methodology, it should change the way
in which it determines the amount of
antidumping duties to be assessed on
merchandise subject to this
administrative review. Respondent
argues that when assessing duties on
imports of brass sheet and strip from
Sweden, the Department, rather than
relying on its current assessment
methodology, should apply the ad
valorem margin to the actual entered
value, which is not inflated by the VAT.
OAB points out that not only is there no
case law prohibiting such an assessment
approach, but this approach would also
eliminate the artificial inflation of
respondent’s margins caused by the
Department’s current VAT
methodology. OAB concludes by stating
that the Department would thereby meet
its fundamental obligation to calculate
fair and accurate margins.

Petitioners argue that the assessment
methodology proposed by the
respondent is simply another method by
which the multiplier effect can be
eliminated from the Department’s
margin calculations and by which tax
neutrality can be achieved. As such, this
assessment approach would be in
violation of section 722(d)(1)(c) of the
Act and contrary to both Zenith and
Federal-Mogul for the same basic
reasons as argued in Comment 1.
Petitioners contend that the Department
should, therefore, reject OAB’s
argument and not alter its assessment
methodology.

Department’s Position: We disagree
with the OAB’s contention that if we do
not alter our VAT adjustment
methodology, we should then ensure
that our assessment methodology
eliminates the multiplier effect. As
explained by the Federal Circuit in
Zenith, it was not the intent of Congress
to eliminate the multiplier effect or for
the Department to seek tax neutrality.
Rather, the exporters themselves, by
engaging in dumping, are responsible
for any artificial inflation of their
dumping margins due to the operation
of section 722(d)(1)(c) of the Act.
Therefore, as the Federal Circuit has
held in Zenith, the elimination of the
multiplier effect is not necessary. The
Federal Circuit’s holding in Zenith is
just as applicable to our assessment
methodology as it is to our VAT
adjustment methodology or to any other

methodology used in our analysis that
can potentially be manipulated to
eliminate the multiplier effect.
Therefore, we will not adopt an
assessment policy, or any other
methodology, for the sole purpose of
eliminating any multiplier effect caused
by the application of our VAT
adjustment methodology.

Furthermore, our policy is to base
assessment on the entered value of
sales, and when we do not have the
entered value of sales, we will base
assessment on the total calculated USP.
Because we do not have entered value
of sales information for this review, we
will base the duties to be assessed on
imports of Swedish brass sheet and strip
on the total USP calculated from OAB’s
response.

Unpaid U.S. Sales
Comment 4: Petitioners claim that

during verification the Department
discovered that, due to financial
difficulties, one of OAB’s U.S.
customers has yet to pay OAB for
merchandise it purchased during the
review period and took delivery for, and
that OAB has left its books open for
these unpaid sales. In addition, the
petitioners point out that when the
Department requested that OAB identify
these unpaid U.S. sales, OAB stated that
it would be too difficult to accomplish
during the verification (see the
Department’s Home Market Verification
Report for OAB (March 9, 1994)
(Verification Report)). Petitioners
contend that because the Department
was unable to completely verify these
sales, because at verification these sales
had not yet been paid for, and because
there is no evidence on the record that
OAB has since received payment for
this merchandise, the Department
should not rely on OAB’s reported
invoice prices for these unpaid sales.
Rather, because OAB failed in its
questionnaire responses to report that
there were problems with these sales
and failed to identify these sales at
verification, petitioners urge the
Department to follow its past practice in
similar circumstances. Specifically, the
petitioners argue that, as complete BIA
for these unpaid U.S. sales, the
Department should use the highest
calculated margin for an individual sale
subject to the administrative review, as
it did in Certain Stainless Steel Cooking
Ware from the Republic of Korea; Final
Results of Antidumping Duty
Administrative Review, 56 FR 38114
(1991) (SS Cooking Ware).

Petitioners also contend that if the
Department decides to base USP on
OAB’s reported invoice prices for its
unpaid U.S. sales, then the Department
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should not rely on OAB’s reported
fictional payment dates and fictional
payment periods and should reject the
credit expense amounts OAB claimed
for its unpaid U.S. sales. Petitioners
argue that the Department should follow
its past practice and recalculate OAB’s
credit expense for these unpaid sales
using as partial BIA the date of the
notice of the final results for this
administrative review as the date of
payment (see Certain Hot-Rolled Carbon
Steel Flat Products, Certain Cold-Rolled
Carbon Steel Flat Products, and Certain
Cut-to-Length Carbon Steel Plate from
Belgium; Final Determinations of Sales
at Less than Fair Value, 58 FR 37083,
37087 (July 9, 1993) (Belgian Steel), and
Certain Stainless Steel Wire Rods from
France; Final Determination of Sales at
Less than Fair Value, 58 FR 68865,
68871 (December 29, 1993) (SS Wire
Rods)).

OAB contends that there is no
justification for the application of either
complete or partial BIA to these unpaid
sales. First, OAB argues that because the
cases cited by petitioners involve
entirely different facts than those in the
case at hand, they are inappropriate
precedents. Not only did SS Cooking
Ware, Belgian Steel, and SS Wire Rod
not involve sales to bankrupt customers,
but in all three cases respondents either
failed to report any data whatsoever
regarding unpaid sales or they failed to
provide an explanation as to why
payment had not been received on those
sales. OAB contends that it has
responded to all information requests
regarding U.S. sales, has reported
invoice prices which were successfully
verified by the Department, and has
provided a clear explanation why its
sales to a certain U.S. customer are still
unpaid. Furthermore, OAB points out
that SS Cooking Ware involved unpaid
sales which constituted an entire
market, whereas the unpaid sales in this
case only represent a limited number of
sales to a single customer, not sales to
an entire market. Furthermore, OAB
argues that the prerequisites for the use
of BIA, as outlined in sections 776 (b)
and (c) of the Act and the Department’s
regulations implementing section 776
(b) and (c), do not exist in this case, as
they did in the others cited by the
petitioners. Therefore, OAB contends
that the Department should not reject
the invoice prices, payment periods, or
credit expenses OAB reported for its
unpaid U.S. sales. Rather, citing various
decisions, OAB urges the Department to
act in accordance with its prior practice
in a variety of cases where a customer
failed to pay a respondent for
merchandise it purchased, accept the

reported invoice prices, and calculate
credit expenses for the unpaid sales
using an average credit period based on
similar sales or some other non-punitive
measure (see, e.g., New Minivans from
Japan; Final Determination of Sales at
Less than Fair Value, 57 FR 21937,
21945 (May 26, 1992)).

The respondent argues that the
Department’s use of the date of the final
results notice as the payment date for
unpaid sales in both the Belgian Steel
and SS Wire Rod original investigations
was not punitive, whereas such a
decision in this review would be
punitive. OAB explains that both of
these cases were original investigations,
which, unlike administrative reviews,
were of a shorter duration and subject
to stricter statutory deadlines. Because
this proceeding is not only an
administrative review, but an
administrative review that has taken
longer than normal to complete, a
decision by the Department to use the
date of the notice of the final results of
review as the payment date for these
sales would create some payment
periods in excess of three years, and as
such would result in an extremely
unwarranted punitive outcome.

Finally, the respondent contends that,
in accordance with the Federal Circuit’s
decision in Olympic Adhesives v.
United States, 899 F.2d 1573 (Fed. Cir.
1990) (Olympic Adhesives), to the extent
that the actual payment dates for these
unpaid sales do not exist, the
Department may not penalize OAB by
using as BIA payment dates which
would grossly distort any reasonable
credit calculation.

Department’s Position: We agree in
part with both the respondent and the
petitioners. Prior to verification OAB
had not indicated in its original
questionnaire response or its subsequent
supplemental responses that it had not
yet received payment for certain of its
U.S. sales to a particular customer. Nor
did OAB indicate that it had reported
estimated payment dates and
corresponding payment periods for
these unpaid sales, which it knew when
it submitted its questionnaire response
were not actual payment dates and
periods. It was only because one of the
sales we selected in the sales trace
portion of our verification happened to
be an unpaid U.S. sale that we
discovered at verification (1) that OAB
had unpaid U.S. sales, (2) that OAB had
reported estimated payment dates for
these sales and that these dates had
already passed without payment, (3)
that OAB had left its books open on
these sales, and (4) that one of OAB’s
U.S. customers had been unable to pay
OAB for merchandise it purchased

during the review period due to
financial difficulties (i.e., bankruptcy).
When we asked the respondent at
verification to identify all of its unpaid
U.S. sales, OAB indicated that only a
few sales to this bankrupt customer
were unpaid, and explained that it
would be too difficult to isolate these
sales in the time allotted for verification.
As a result, because we were only first
aware of the nature of these sales at
verification and because the respondent
was unable to identify these unpaid
sales at verification, we were unable to
verify the extent of these unpaid sales
and unable to verify the accuracy of
OAB’s explanation why the sales were
unpaid. However, by means of our sales
traces, we were able to verify some
limited information concerning sales to
the U.S. customer, such as the invoice
prices OAB reported for them. After
verification we conducted our own
analysis of OAB’s sales to this U.S.
customer and discovered that only one
sale did not have an estimated payment
date and corresponding estimated
payment period. As a result, we
determined that all but one of OAB’s
sales to this customer were unpaid.
Based on these facts, we disagree with
the respondent’s contention that the
prerequisites for the application of BIA
do not exist in this instance and that,
based on Olympic Adhesives, we cannot
use BIA for information that simply
does not exist. Although we recognize
that OAB included these sales in its
original U.S. sales listing, the fact
remains that OAB failed to inform us of
the nature of these sales, and failed to
inform us that the ‘‘estimated’’ payment
dates and payment periods it reported
were not actual payment dates and
periods. This, along with the fact that
OAB was unable to identify these sales
at verification and only first offered at
verification any explanation why these
sales were unpaid, impeded our ability
to accurately and completely verify
these sales. Therefore, because OAB
provided incomplete and inaccurate
information concerning the nature of
these sales, and because at verification
we were able to verify only a limited
amount of information concerning these
sales, we have determined for these
final results, in accordance with section
776(b) and 776(c) of the Act, that the
application of BIA to these sales is
warranted. Furthermore, Olympic
Adhesives is not applicable in this case
because the Department is not applying
BIA because OAB failed to provide non-
existent payment dates. Rather, we are
applying BIA because the payment
information OAB provided in its
questionnaire responses was incomplete
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and inaccurate and because we were
unable to verify the extent of these
unpaid sales.

Although we have determined that
BIA is warranted in this case, we do not
agree with the petitioners’ contention
that we should reject the invoice prices
OAB reported for these sales and apply
as BIA the highest calculated margin for
any sale in the review. At verification
we were able to verify that the invoice
prices OAB reported for these sales
matched those on pro forma invoices,
on ‘‘call-off’’ invoices, and in OAB’s
ledgers. Because we are satisfied that
the prices reported and the prices we
observed are the same prices agreed to
by OAB and its customer, we have no
reason to question the accuracy of these
prices. As a result, for these final results
we have accepted OAB’s reported
invoice prices. In accordance with our
policy, we have determined that partial
BIA, based on a recalculation of the
payment periods and credit expenses
OAB reported for its unpaid U.S. sales,
is more appropriate and more in
accordance with the facts in this case.

Due to the differences in duration and
statutory deadlines between the
investigative and administrative review
processes, we disagree with the
petitioners’ contention that we should
use the date of the notice of the final
results of review as the date of payment.
Rather, because of the extended passage
of time between the actual sales being
reviewed and the conclusion of the
administrative review process, as
compared to the original investigative
process, we have determined that the
use of the last day of our verification as
the payment date for OAB’s unpaid
sales is reasonable. Based on the record
for this review, the last day of
verification is the last day that we can
determine with any certainty that these
sales were still unpaid and that OAB
was still extending credit to this
customer. Therefore, for these final
results we have determined to use for
the payment period for each unpaid
U.S. sale the time elapsed from the date
of shipment reported by OAB to the last
day of verification. Accordingly, we
have also recalculated the credit
expenses OAB reported for these unpaid
U.S. sales, based upon this payment
period.

Model Match Methodology
Comment 5: Petitioners contend that

length is the most important
distinguishing characteristic between
brass sheet and brass strip, and that if
the length of the merchandise sold is in
excess of 10 feet, the merchandise is
brass strip rather than brass sheet, and
should be identified accordingly.

Petitioners argue that because OAB has
not submitted any information regarding
the length of the merchandise it sold,
but instead has relied solely on width to
distinguish between sheet and strip, the
Department cannot be certain that OAB
properly identified the form of its sales
as brass sheet or brass strip. Petitioners
claim that the Department should
require OAB to substantiate its claim
that all of its U.S. sales were of brass
sheet. Petitioners argue that this is
especially important for this
administrative review because (1) the
Department, accepting OAB’s assertion
that all of its U.S. sales were of sheet,
in this review based its model matches
on only two criteria, alloy and gauge,
rather than on the four criteria, alloy,
gauge, width, and form, that it used in
previous administrative reviews of this
order, and (2) based on one of the pro
forma invoices contained in exhibit 2 of
the Department’s verification report, it
appears that OAB has misidentified a
U.S. strip sale as a sheet sale in its U.S.
sales listing. Therefore, petitioners infer
that by not using width and form, the
Department risks comparing sales of
sheet to sales of strip.

The petitioners state that because the
Department has the authority under 19
C.F.R. 353.31(b)(1) to request
information even after the preliminary
results of a review, the Department
should obtain information regarding the
length of all products sold by OAB
during the review period. In this way
the Department would be able to
determine with certainty whether all of
OAB’s U.S. sales were indeed sales of
brass sheet. The petitioners argue that,
based on the information the
Department receives from OAB
regarding product lengths, the
Department should then reexamine its
model matches to ensure that U.S. and
home market sales are properly
matched.

The respondent argues that there is
nothing on the record to substantiate the
petitioners’ claim that length is the most
important distinguishing characteristic
between brass sheet and strip or that
products in excess of 10 feet in length
are by definition strip and not sheet.
OAB contends that it has correctly
identified its sales as strip or sheet
based on the recognized industry
standard of whether the merchandise
was sold as cut-to-length or coiled. OAB
argues that as a result the Department
has properly relied on alloy and gauge
in its model matches, since only these
characteristics are necessary for
comparing sales of sheet. Because all of
OAB’s U.S. sales were of sheet, the
Department correctly used only home
market sheet sales in its analysis. Thus,

all sales were already matched as to
form prior to any further comparisons
by the Department. Furthermore,
because the Department has already
collected all of the data necessary to
develop an appropriate model-match
methodology and because it has applied
an appropriate model-match
methodology in this review, there is no
reason for the Department to reopen the
issue by obtaining information regarding
length of the products sold, or to re-
examine its model-match methodology.

Department’s Position: We agree with
OAB. The Department’s understanding
in this review, as it has been in all
previous reviews of this order, is that
form is the distinguishing factor
between brass sheet and brass strip.
While brass sheet is sold flat and cut-to-
length and is packed and shipped in
this form, brass strip is sold coiled or
traverse-wound and is packed and
shipped in its coiled form. In past
reviews we did not include the length
of the merchandise as a model-match
criterion or as a defining characteristic
between strip and sheet. In this review
the petitioners have provided
insufficient evidence for us to make a
determination that length is a reliable
criterion upon which to distinguish
sheet from strip, or that length should
be included as a model-match criterion
or should replace the form criterion in
our model-match methodology. As a
result, for this review, as in all past
reviews, we have based the difference
between brass sheet and brass strip on
the form of the merchandise, not its
length.

We disagree with the petitioners’
contention that we excluded the form
and width criteria from our product
comparisons in this review and did not
adhere to our established model-match
methodology. As in all past reviews, we
have again included the form and width
criteria in our analysis. However, for
several reasons, it was not necessary for
us to explicitly include these criteria in
the model-match portion of our
computer program. For example, upon
determining that all of OAB’s U.S. sales
were sheet sales, we excluded from our
analysis all home market strip sales as
a means to ensure proper product
comparisons. As a result, because only
sheet sales remained (meaning that all
home market and U.S. sales were of the
same form), it was not necessary for us
to specifically include the form criterion
in the model-match portion of our
computer program.

We specifically used width as a
criterion in all past reviews because our
analysis addressed sales of both brass
strip and brass sheet. Due to the
additional costs associated with cutting
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strip to meet a specific width
requirement, width is extremely
relevant when comparing one strip sale
to another strip sale. However, because
there are no additional costs associated
with variations in the width of sheet,
width is irrelevant when one sheet sale
is compared to another sheet sale. As
previously stated, based on our
determination that all of OAB’s U.S.
sales were of sheet, only sheet sales
were subject to our product
comparisons. As a result, although we
considered the width criterion in our
methodology, it became irrelevant to our
analysis and unnecessary for the model-
match portion of our computer program.

After excluding all home market strip
sales from our analysis we also
excluded all home market sheet sales
which were under 15 inches in width.
In doing so we did not intend to create
width groups (sheet over and under 15
inches in width), or distinguish between
the widths of sheet sales. As OAB
explained in its response, during the
review period, it produced all subject
merchandise in two different mills, one
of which was a more modern, state-of-
the-art mill. Because of the way OAB
casts and rolls its sheet in the more
modern mill, all sheet produced in this
mill is always greater than 15 inches in
width. As a result, due to the modern
mill’s production process,
differentiation according to the width of
the merchandise corresponds to
differentiation of the merchandise
according to form. Because all of OAB’s
U.S. sales (which OAB identified, based
on form, as all sheet sales) and nearly
all of OAB’s home market sheet sales
were produced in the more modern
mill, all of OAB’s U.S. sales and nearly
all of its home market sheet sales also
happen to be over 15 inches in width.
Our preliminary results revealed 1) that
the small quantity of home market sheet
sales which were produced in OAB’s
older mill (under 15 inches in width)
were all of the 1063 alloy, and 2) that
when we compared OAB’s U.S. sheet
sales of alloy 1063 (which were all
produced in the modern mill) to home
market sheet sales for contemporaneous
such or similar matches, every one of
OAB’s U.S. 1063 sheet sales matched to
a contemporaneous such or similar
home market sheet sale which was also
produced in the modern mill. In other
words, although OAB had home market
sheet sales of the 1063 alloy produced
in the older mill, none of these sales
were contemporaneous to OAB’s U.S.
sheet sales of the 1063 alloy. As a result,
we determined that it was unnecessary
to include home market sheet sales
produced in the older mill in our

analysis. Because home market sheet
sales produced in the older mill are
under 15 inches in width, we used
width to identify these sales and
eliminate them from our analysis.

Based on our verification, we disagree
with the petitioners that OAB based its
determination of a sale as sheet or strip
on width. We verified that OAB clearly
relied on the form of the merchandise
(i.e., whether it was flat and cut-to-
length or whether it was coiled or
traverse-wound) when identifying its
sales as either sheet or strip in its
response. As noted above, because of
the way OAB casts and rolls its sheet in
the more modern mill, all sheet
produced in this mill is always greater
than 15 inches in width. As a result, due
to the modern mill’s production
process, differentiation according to the
width of the merchandise corresponds
to differentiation of the merchandise
according to form. Because all of OAB’s
U.S. sales (which OAB identified, based
on form, as all sheet sales) and nearly
all of OAB’s home market sheet sales
were produced in the more modern
mill, all of OAB’s U.S. sales and nearly
all of its home market sheet sales also
happen to be over 15 inches in width.
Therefore, OAB did not use width as a
means to define its merchandise, nor
did it use width as a distinguishing
characteristic. Rather, in this review, the
width of nearly all of OAB’s sheet sales
correlates to the form of the
merchandise.

We agree with petitioners that there is
a discrepancy concerning one of OAB’s
U.S. sales. We re-examined the invoice
for this sale contained in exhibit 2 of
our verification report and the invoice
describes the merchandise sold as brass
strip, whereas OAB reported this sale as
a sheet sale in its U.S. sales listing. For
the purposes of this review, we have
determined that this is a sheet sale and
we have treated it accordingly in our
analysis. Our determination that this
sale is a sheet rather than a strip sale is
based on the fact that the merchandise
sold was over 20 inches in width.
Although we have clearly stated that
width is not a defining characteristic,
the fact remains that, for Customs’
purposes, brass sheet is subject
merchandise over 20 inches in width
while brass strip is subject merchandise
under 20 inches. This is evident in the
HTS where a distinction is made
between subject merchandise over 500
mm in width and under 500 mm in
width. As a result, due to the fact that
the width of the merchandise sold, as
reflected on the pro forma invoice for
this sale, was over 20 inches, this
merchandise was entered as sheet.
Therefore, we have determined that

because this sale was entered as a sheet
sale, it should be treated as such in our
analysis. For these final results of
review, we have thus used the same
methodology as in our preliminary
results of review in that our analysis of
OAB’s U.S. sales is based on our
determination that all of these sales
were of brass sheet.

Comment 6: The petitioners argue that
when the Department was unable to
find an identical home market match for
U.S. sales of alloy 1085, it correctly
searched for contemporaneous home
market sales of the most similar alloy
1080, but incorrectly also searched for
contemporaneous home market sales of
the less similar home market alloy 1070.
Petitioners contend that because home
market alloy 1090 is clearly more
similar in copper content to the U.S.
1085 alloy than the home market 1070
alloy, the Department should use home
market sales of alloy 1090 rather than
alloy 1070 for the purpose of
comparison. As a result, petitioners urge
the Department to change its model-
match methodology to ensure that when
it is unable to find an identical home
market match for a U.S. sale of alloy
1085, the U.S. sale of alloy 1085 should
be matched to a contemporaneous home
market sale of alloy 1080 or alloy 1090.

OAB argues that because its home
market sales of alloy 1090 were of
unique and very expensive merchandise
and, therefore, wholly inappropriate
candidates for price comparisons to U.S.
sales, the Department, when unable to
find an identical home market match to
U.S. sales of alloy 1085, correctly
searched for contemporaneous matches
of home market alloy 1080 and alloy
1070 sales. Respondent further argues
that the petitioners’ contention that the
Department should match U.S. sales of
alloy 1085 to contemporaneous home
market sales of alloy 1090 rather than
alloy 1070 only reflects the petitioners’
preference which is unsupported by any
evidence on the record. Since the
Department has broad discretion in
designing its model-match methodology
and has already developed an
appropriate methodology for this
review, OAB argues that the Department
should not allow the petitioners to
determine what constitutes most similar
merchandise (see NTN Bearing Corp. of
America v. United States, 747 F. Supp.
726, 736 (CIT 1990), Ceramica
Regiomontana S.A. v. United States, 636
F. Supp. 961, 966 (CIT 1986), and
Timken Co. v. United States, 630 F.
Supp. 1338 (CIT 1986)). Rather, the
Department should use the same
methodology in its final results as it did
in its preliminary results and match
U.S. sales of alloy 1085 to
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contemporaneous home market sales of
alloy 1080 or alloy 1070.

Department’s Position: In the model
matches for our preliminary results of
review, because all of the sales we
analyzed were in the same form and
because the width criterion was
irrelevant in this review, for each U.S.
sheet sale, we first searched for a
contemporaneous home market sheet
sale of merchandise identical to each
U.S. product based on an identical alloy
and an identical gauge. If we found no
match of identical merchandise, we
then searched for a contemporaneous
home market sale of merchandise that
was most similar to the U.S. product
based on an identical alloy but a
different gauge. If we were still unable
to find a match, we then searched for a
contemporaneous home market sale
based on a different alloy but an
identical gauge. At this stage in the
model matching we determined that the
two home market alloys that were most
similar to the U.S. 1085 alloy were the
home market 1080 and 1070 alloys. As
a result, for those U.S. sales of the 1085
alloy for which we were unable to find
a contemporaneous home market match
based on an identical alloy and gauge,
or a contemporaneous home market
match based on an identical alloy but a
different gauge, we then searched for a
contemporaneous home market sale of
the 1080 alloy and of the same gauge.
If at this point we were still unable to
match the U.S. 1085 sale to a
contemporaneous home market sale, we
searched for a contemporaneous home
market sale of the 1070 alloy and the
same gauge.

Based on comments from both the
respondent and the petitioners and our
reexamination of the respondent’s
arguments against including home
market 1090 alloy sales in our analysis,
we determined that for these final
results, when we were unable to match
a U.S. 1085 alloy sale to a home market
sheet sale of identical merchandise, to a
home market sheet sale of an identical
alloy but a different gauge, or a home
market sheet sale of the 1080 alloy and
the same gauge, we would search for a
contemporaneous home market sheet
sale of the 1090 rather than the 1070
alloy.

Our decision to alter our model-match
program and to replace home market
1070 sales with home market 1090 alloy
sales is based on the following reasons.
First, due to the fact that all of OAB’s
U.S. sales were of brass sheet over 15
inches in width, we used only home
market sales of sheet over 15 inches in
width for our analysis and based the
computer program portion of the model
match on only the alloy and gauge

criteria. Of these two criteria, we
determined that alloy was the most
important criterion upon which to base
our determination of home market such
or similar merchandise. We also
determined that when selecting the two
home market alloys most similar to the
U.S. 1085 and 1090 alloys, the only two
U.S. alloys for which sufficient such or
similar matches were not available, we
would base our choice on similarity of
alloy compositions. In our preliminary
results we determined that, due to their
similarity in copper content, the home
market 1085 and 1080 alloys were the
two most similar alloys to the U.S. 1090
alloy. Likewise, we determined that the
two home market alloys most similar to
the U.S. 1085 alloy were the 1080 and
1070 alloys. However, because we agree
with petitioners that the home market
1090 alloy is closer in copper content to
the U.S. 1085 alloy than is the home
market 1070 alloy, we have determined
for these final results that the ranking of
home market 1090 alloy sales over home
market 1070 alloy sales is more
appropriate.

Furthermore, we disagree with the
respondent’s argument in its
questionnaire response and its
preliminary results comments that
because OAB’s home market 1090 alloy
sales entailed only a few, small quantity
sales of expensive, unique merchandise
to only a limited number of customers,
these sales are not in the ordinary
course of trade and are inappropriate for
price-to-price comparisons. After
examining OAB’s home market sales of
sheet over 15 inches in width, we
discovered that OAB’s sales of other
alloys at certain gauges were made in
even smaller quantities and constituted
even fewer transactions than OAB’s
1090 alloy home market sales. In
addition, we also discovered that OAB’s
weighted-average home market prices of
other alloys were similar to the
weighted-average home market price for
OAB’s 1090 sales, and one home market
alloy was sold at a weighted-average
price that even exceeded that of the
1090 alloy. As a result, we have
determined that not only is there no
evidence on the record that OAB’s home
market 1090 alloy sales were outside the
ordinary course of trade, but that the
evidence on the record refutes OAB’s
original claims that its home market
sales of the 1090 alloy were smaller in
quantity, less frequent, and more
expensive. Therefore, because we have
determined that OAB’s home market
1090 alloy sales should not be excluded
from such or similar merchandise
comparisons, and because it would be
neither distortive nor unreasonable to

use the 1090 alloy, we have changed our
model matches for U.S. 1085 alloy sales
and have relied on 1080 and 1090 alloy
sales as similar comparisons where
home market 1085 sales are not
available for comparison.

Clerical and Programming Errors
Comment 7: OAB states that because

the Department has determined for this
review that OAB paid commissions in
the U.S. market but not in the home
market, the Department should grant
OAB a commission offset and deduct
from FMV home market indirect selling
expenses up to the amount of the U.S.
commission. OAB contends that while
the Department correctly applied the
offset to certain sales, it did not apply
the offset to an overwhelming number of
sales. As a result, OAB requests that the
Department re-examine its preliminary
calculations and correct this error.

Department’s Position: We agree with
the respondent. Because we
inadvertently omitted certain
programming language in a portion of
our preliminary results computer
program, a majority of the values OAB
reported for its home market indirect
selling expense variable were not
retained in our calculation of FMV. As
a result, when we applied the
commission offset, we used missing
values rather than actual home market
indirect selling expense values. For
these final results we added
programming language which prevents
the creation of missing values and
ensures that the commission offset is
properly applied to all appropriate
sales.

Final Results of Review
As a result of our analysis of the

comments received, we determine that
the following margin exists for OAB for
the period March 1, 1991, through
February 29, 1992:

Manufacturer/exporter Percent
margin

Outokumpu Copper Rolled Prod-
ucts AB (OAB) ............................ 8.60

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
the USP and FMV may vary from the
percentage stated above. The
Department will issue appraisement
instructions directly to the Customs
Service.

Furthermore, the following deposit
requirements will be effective for all
shipments of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
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publication date of these final results, as
provided for by section 751(a)(1) of the
Act:

(1) The cash deposit rates for OAB
will be the rate outlined above;

(2) For previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period;

(3) If the exporter is not a firm
covered in this review, a prior review,
or the original less-than-fair-value
(LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and

(4) If neither the exporter nor the
manufacturer is a firm covered in this or
any previous review conducted by the
Department, the cash deposit rate will
be the ‘‘all others’’ rate of 11.96 percent
established in the LTFV investigation.

All U.S imports of subject
merchandise by the respondent will be
subject to the deposit rate found in this
proceeding. The cash deposit rates have
been determined on the basis of the
selling price to the first unrelated
customer in the United States. The
Department will use the total value of
USP calculated from OAB’s response to
determine the appraisement rate.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during the review period. Failure
to comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (APOs) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a sanctionable
violation.

This administrative review and this
notice are in accordance with section
751(a)(1) of the Act (19 U.S.C.
1675(a)(1)) and 19 CFR 353.22.

Dated: January 9, 1995.
Susan G. Esserman,
Assistant Secretary for Import
Administration.
[FR Doc. 95–1215 Filed 1–17–95; 8:45 am]
BILLING CODE 3510–DS–P

[A–588–054]

Tapered Roller Bearings, Four Inches
or Less in Outside Diameter, and
Components Thereof, From Japan;
Affirmation of the Results of
Redetermination Pursuant to Court
Remand

AGENCY: Import Administration/
International Trade Administration,
Department of Commerce.
SUMMARY: On June 8, 1994, the United
States Court of International Trade (CIT)
affirmed the Department of Commerce’s
(the Department’s) redetermination on
remand of the final results of
administrative review of the
antidumping finding on tapered roller
bearings, four inches or less in outside
diameter, and certain components
thereof (TRBs) from Japan (56 FR 26054,
June 6, 1991) (The Timken Company v.
United States (Slip Op. 94–41 (March 7,
1994)) (Timken). The results covered the
period August 1, 1987, through July 31,
1988, and TRBs produced by Koyo
Seiko Co., Ltd., and distributed by its
subsidiary, Koyo Corporation of U.S.A.
(collectively, Koyo), and by NSK Ltd.,
and distributed by its subsidiary, NSK
Corporation (collectively, NSK).
EFFECTIVE DATE: June 18, 1994.
FOR FURTHER INFORMATION CONTACT:
Chip Hayes or John Kugelman, Office of
Antidumping Compliance, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230,
telephone: (202) 482–5253.

SUPPLEMENTARY INFORMATION:

Background
On March 7, 1994, the CIT issued an

order remanding to the Department the
final results of administrative review of
the antidumping finding on TRBs from
Japan (56 FR 26054, June 6, 1991).

In its decision in Timken, the CIT
remanded the final results to the
Department to allow the Department to
determine whether it has statutory
authority to adjust foreign market value
(FMV) for pre-sale inland freight in light
of the decision of the United States
Court of Appeals for the Federal Circuit
(Federal Circuit) in Ad Hoc Comm. of
AZ-NM-TX-FL Producers of Gray
Portland Cement v. United States, No.
93–1239 (Fed. Cir., January 5, 1994) (Ad

Hoc Comm.). In response to that order,
we explained that we adjust FMV for
post-sale movement expenses as
differences in circumstances of sale (19
CFR § 353.56(a)) and we consider pre-
sale freight to be appropriate expenses
to include in the exporter’s sales price
(ESP) offset under 19 CFR § 353.56(b)(2),
because they are post-production
expenses borne in preparation to sell the
merchandise. We further clarified that
§ 353.56(b)(2) of the Department’s
regulations allows the Department to
deduct from FMV all expenses, other
than direct selling expenses enumerated
in § 353.56(a), incurred in selling such
or similar merchandise up to the
amount of expenses incurred in selling
the merchandise in the United States.
Consequently, the Department has
determined it will evaluate claims of
pre-sale inland freight expenses for
home market (or third-country) sales
using the ESP offset provision in the
regulations.

Subsequent to the Department’s
explanation of the treatment of pre-sale
freight expenses in Timken, we have
determined that there are circumstances
when pre-sale movement expenses may
be direct expenses. Since direct
expenses are adjusted for under the
circumstance-of-sale provision, the
Department evaluates whether the pre-
sale movement expenses are direct
expenses by examining each
respondent’s pre-sale warehousing
expenses, since the pre-sale movement
charges incurred in positioning the
merchandise at the warehouse are, for
analytical purposes, linked to pre-sale
warehousing expenses. If the pre-sale
warehousing expenses constitute
indirect expenses, the expenses
involved in getting the merchandise to
the warehouse also must be indirect.

In its affirmation of June 8, 1994 (Slip
Op. 94–95), the CIT accepted the
Department’s explanation of its
methodology and ordered its
implementation for this review period.

In its decision in Timken Co. v.
United States, 893 F.2d 337 (Fed. Cir.
1990) (Timken I), the Federal Circuit
held that, pursuant to 19 U.S.C.
1516a(e), the Department must publish
a notice of a court decision which is not
‘‘in harmony’’ with a Departmental
determination, and must suspend
liquidation of entries pending a
‘‘conclusive’’ court decision. The CIT’s
decision in Timken constitutes a
decision not in harmony with the
Department’s final results of review.
This notice fulfills the publication
requirements of Timken I.

Accordingly, the Department will
continue the suspension of liquidation
of the subject merchandise.
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Furthermore, absent an appeal, or, if
appealed, upon a ‘‘conclusive’’ court
decision affirming the CIT’s opinion, the
Department will amend the final results
of the administrative review of the
antidumping finding on tapered roller
bearings, four inches or less in outside
diameter, and certain components
thereof from Japan to reflect the
amended margins of 49.63 percent for
Koyo and 16.28 percent for NSK for the
period August 1, 1987 through July 31,
1988, in the Department’s
redetermination on remand, as affirmed
by the CIT.

Dated: January 9, 1995.
Susan G. Esserman,
Assistant Secretary for Import
Administration.
[FR Doc. 95–1216 Filed 1–17–95; 8:45 am]
BILLING CODE 3510–DS–P

National Oceanic and Atmospheric
Administration

[I.D. 010995B]

Mid-Atlantic Fishery Management
Council; Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Notice of public meetings.

SUMMARY: The Mid-Atlantic Fishery
Management Council (Council) and its
Surf Clam and Ocean Quahog
Committee, Habitat Committee, and
Squid, Mackerel and Butterfish
Committee will hold public meetings on
January 31–February 2, 1995, at the
Dunes Manor Hotel, 28th Street and the
Ocean, Ocean City, MD 21842,
telephone: (410) 289–1100. On January
31, the Surf Clam and Ocean Quahog
Committee will meet from 1:00 p.m.
until 4:00 p.m., and the Habitat
Committee will meet from 4:00 p.m.
until 5:00 p.m. On February 1, the
Squid, Mackerel, and Butterfish
Committee will meet from 8:00 a.m.
until 11:30 a.m., followed by the full
Council meeting until 5:00 p.m. On
February 2, the full Council will meet
from 8:00 a.m. until approximately
noon.

The following topics may be
discussed:

(1) Review stock assessment for surf
clams and ocean quahogs;

(2) Review North Carolina surf clam
situation;

(3) Review hearing record and
comments on Amendment 5 to Squid,
Mackerel, Butterfish Fishery
Management Plan and decide on
changes, if any;

(4) Have an information and
education report on hook and release
mortality;

(5) Discuss habitat agenda items for
1995; and

(6) Other fishery management matters.
The Council meeting may be revised,

lengthened or shortened based on the
progress of the meeting. The Council
may go into closed session to discuss
personnel or national security matters.
FOR FURTHER INFORMATION CONTACT:
David R. Keifer, Executive Director,
Mid-Atlantic Fishery Management
Council, 300 S. New Street, Dover, DE
19901; telephone: (302) 674–2331.
SUPPLEMENTARY INFORMATION: This
meeting is physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Joanna Davis on (302) 674–2331, at least
5 days prior to the meeting date.

Dated: January 11, 1995.
Richard H. Schaefer,
Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.
[FR Doc. 95–1164 Filed 1–17–95; 8:45 am]
BILLING CODE 3510–22–F

[I.D. 010995A]

South Atlantic Fishery Management
Council; Public Meetings and Hearings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Notice of public meetings and
hearings.

SUMMARY: The South Atlantic Fishery
Management Council and its
Committees will hold public meetings
on February 6–10, 1995, at the Ponce de
Leon on 4000 U.S. Highway 1 North, St.
Augustine, FL; telephone: 1–800–228–
2821.

The Habitat Committee will meet on
February 6, from 1:30 p.m. until 5:00
p.m., to consider approving an
amendment to the Coral Fishery
Management Plan (FMP) which would
allow for aquaculture of live rock in
South Atlantic Federal waters. The
amendment establishes a permit system
which will enable NMFS to issue
Federal live rock aquaculture permits to
applicants with approved U.S. Army
Corps of Engineers general aquaculture
permits. These combined permits will
provide for placement and removal of
aquacultured live rock. The amendment
also contains a proposed prohibition on
octocoral harvest north of Cape
Canaveral, FL, and a prohibition on all

anchoring of fishing vessels in the
Oculina Bank.

On February 7, from 8:30 a.m until
12:00 noon, the Wreckfish Advisory
Panel will meet jointly with the
Snapper-Grouper Committee to review
wreckfish stock assessments and staff
reports before recommending a new
total allowable catch. The Snapper-
Grouper Committee will convene from
1:30 p.m. until 5:00 p.m., to review
public scoping meeting minutes before
preparing options to take to public
hearings on Amendment 8 to the
Snapper-Grouper FMP. Draft
Amendment 8 may include new
regulations for various snapper-grouper
species and gear types, limited access
into the snapper-grouper fishery,
modifications to commercial permits
and changes to multi-day bag limits.

At 6:30 p.m., a final public hearing
will be held on Amendment 1 to the
Shrimp FMP (Rock Shrimp) which
would prohibit rock shrimp trawling
south of a demarcation line of 28
degrees 30 minutes latitude off central
eastern Florida. Directly following the
hearing, public scoping meetings will be
held to solicit comments on finfish
bycatch in the shrimp fishery and on
developing an FMP for the golden crab
fishery.

The Controlled Access Committee
will meet on February 8, from 8:30 a.m.
until 12:00 noon, to review public
scoping meeting minutes, and then
determine if a controlled access program
is necessary for the Atlantic Spanish
mackerel fishery. From 1:30 p.m. until
5:00 p.m., the Shrimp Committee will
review Amendment 1 to the Shrimp
FMP (Rock Shrimp) for submission to
the Secretary of Commerce for final
approval.

The full Council will hold a meeting
on February 9–10, 1995, to discuss and
act on Committee recommendations.
The meeting on February 9 will begin at
8:30 a.m. and adjourn at 5:00 p.m. It
will reconvene on February 10 from
8:30 a.m. until 12:00 p.m. A detailed
agenda of the meeting will be available
on January 16.

FOR FURTHER INFORMATION CONTACT:
South Atlantic Fishery Management
Council; One Southpark Circle, Suite
306, Charleston, SC 29407–4699;
telephone: (803) 571–4366.

SUPPLEMENTARY INFORMATION: This
meeting is physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to the
Council office at the above address by
January 30, 1995.
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Dated: January 11, 1995.
Richard H. Schaefer,
Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.
[FR Doc. 95–1165 Filed 1–17–95; 8:45 am]
BILLING CODE 3510–22–F

CONSUMER PRODUCT SAFETY
COMMISSION

[CPSC Docket No. 95–C0006]

Boley Corp., a Corporation;
Provisional Acceptance of a
Settlement Agreement and Order

AGENCY: Consumer Product Safety
Commission.
ACTION: Provisional acceptance of a
Settlement Agreement under the
Consumer Product Safety Act.

SUMMARY: It is the policy of the
Commission to publish settlements
which it provisionally accepts under the
Consumer Product Safety Act in the
Federal Register in accordance with the
terms of 16 CFR 1118.20(e)–(h).
Published below is a provisionally-
accepted Settlement Agreement with
Boley Corporation, a corporation.
DATES: Any interested person may ask
the Commission not to accept this
agreement or otherwise comment on its

contents by filing a written request with
the Office of the Secretary by February
2, 1995.
ADDRESSES: Persons wishing to
comment on this Settlement Agreement
should send written comments to the
Comment 95–C0006, Office of the
Secretary, Consumer Product Safety
Commission, Washington, DC 20207.
FOR FURTHER INFORMATION CONTACT: Earl
A. Gershenow, Trial Attorney, Office of
Compliance and Enforcement,
Consumer Product Safety Commission,
Washington, DC 20207; telephone (301)
504–0626.
SUPPLEMENTARY INFORMATION: The text of
the Agreement and Order appears
below.

Dated: January 11, 1995.
Sadye E. Dunn,
Secretary.

Settlement Agreement and Order

1. Boley Corporation (hereinafter,
‘‘Boley’’), a corporation, enters into this
Settlement agreement and Order
(hereinafter, ‘‘Settlement Agreement’’)
with the staff of the Consumer Project
Safety Commission, and agrees to the
entry of the Order described herein. The
purpose of the Settlement Agreement is
to settle the staff’s allegations that Boley
knowingly caused the introduction into
interstate commerce of certain banned

hazardous toys, in violation of section
4(a) of the Federal Hazardous
Substances Act, 15 U.S.C. 1263(a).

I. The Parties

2. The ‘‘staff’’ is the staff of the
Consumer Product Safety Commission,
an independent regulatory commission
of the United States established
pursuant to section 4 of the CPSA, 15
U.S.C. 2053.

3. Boley is a corporation organized
and existing under the laws of the State
of California, since 1983. The firm’s
principal place of business is located at
2022 Violet Street, Los Angeles,
California 90021. Boley is an importer
and wholesale distributor of toys. Toys
intended for use by children under three
years of age constitute less then ten
percent of the firm’s business.

II. Allegations of the Staff

4. Boley is a ‘‘person’’ within the
meaning the meaning of section 2 of the
FHSA, 15 U.S.C. 1261(e), and therefore,
subject to the jurisdiction of the
Consumer Product Safety Commission.

5. On five occasions between April 7,
1991, and March 22, 1992, Boley caused
the introduction into interstate
commerce of 13 kinds of toys (78,408
units) intended for use by children
under three years of age, which are
identified and described below:

Sample No. Product Entry
date Expt/mfg

M–867–2037 . Row boats ................................................................................................ 4/7/91 Switoy Limited.
M–867–2430 . Wind-Up Wanderer and Happy Bird toys ................................................ 2/11/91 Switoy Limited.
M–867–2431 . Wind-Up Wanderer Cloud Buster ............................................................ 2/11/91 Switoy Limited.
M–867–2453 . Funny Buster ........................................................................................... 2/18/91 Switoy Limited.
P–867–7718 . Plastic twin baby ...................................................................................... 2/28/91 Switoy Limited.
P–867–7820 . Megatop machine cement truck .............................................................. 3/22/92 Switoy Limited.
P–867–7821 . Megatop machine bulldozer .................................................................... 3/22/92 Switoy Limited.
P–867–7822 . Megatop machine crane truck ................................................................. 3/22/92 Switoy Limited.
P–867–7823 . Megatop machine dump truck ................................................................. 3/22/92 Switoy Limited.
P–867–7824 . Megatop machine desert star van ........................................................... 3/22/92 Switoy Limited.
P–867–7825 . Megatop machine desert star racing car ................................................. 3/22/92 Switoy Limited.
P–867–7826 . Desert star jeep ....................................................................................... 3/22/92 Switoy Limited.
P–867–7827 . Desert star bug ........................................................................................ 3/22/94 Switoy Limited.

6. The toys identified in paragraph 6
above are subject to, but failed to
comply with, the Commission’s Small
Parts Regulation, 16 CFR part 1501, in
that when tested under the ‘‘use and
abuse’’ test methods specified in 16 CFR
1500.51 and 1500.52, (a) one or more
parts of each tested toy separated and
(b) one or more of the separated parts
from each of the tested toys fit
completely within the test cylinder, as
set forth in 16 CFR 1501.4.

7. Because separated parts fit
completely within the test cylinder as
described in paragraph 7 above, each of

the toys identified in paragraph five
presents a ‘‘mechanical hazard’’ within
the meaning of section 2(s) of the FHSA,
15 U.S.C. 1261(s) (chocking, aspiration
and/or ingestion of small parts).

8. Each of the toys identified in
paragraph 6 above is a ‘‘hazardous
substance’’ pursuant to section 2(f)(1)(D)
of the FHSA, 15 U.S.C. 1261(f)(1)(D).

9. Each of the toys identified in
paragraph 6 above is a ‘‘banned
hazardous substance’’ pursuant to (a)
section 2(q)(1)(A) of the FHSA, 15
U.S.C. 1261(q)(1)(A) (any toy or other
article intended for use by children

which bears or contains a hazardous
substance); and (b) 16 CFR
1500.18(a)(9).

10. Boley knowingly introduced or
caused the introduction into interstate
commerce; or received in interstate
commerce and delivered or proffered
delivery thereof for pay or otherwise,
the banned hazardous toys identified in
paragraph 6 above, in violation of
sections 4 (a) or (c) of the FHSA, 15
U.S.C. 1263 (a) or (c), respectively.
III. Response of Boley

11. Boley denies the allegations of the
staff set forth in paragraphs 5 through 11
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above that it has knowingly caused the
introduction into commerce of the
aforesaid banned hazardous toys, or that
it has violated the FHSA as alleged by
the staff.

IV. Agreement of the Parties
12. The Consumer Product Safety

Commission has jurisdiction over Boley
and the subject matter of this Settlement
Agreement under the following acts:
Consumer Product Safety Act, 15 U.S.C.
2051 et seq., and the Federal Hazardous
Substances Act, 15 U.S.C. 1261 et seq.

13. Upon final acceptance by the
Commission of this Settlement
Agreement and Order, the Commission
shall issue the attached Order
incorporated herein by reference.

14. The Commission does not make
any determination that Boley knowingly
violated the FHSA. The Commission
and Boley agree that this Agreement is
entered into for the purposes of
settlement only.

15. Upon final acceptance of this
Settlement Agreement by the
Commission and issuance of the Final
Order, Boley knowingly, voluntarily and
completely, waives any rights it may
have in this matter (1) to an
administrative or judicial hearing, (2) to
judicial review or other challenge or
contest of the validity of the
Commission’s actions, (3) to a
determination by the Commission as to
whether Boley failed to comply with the
FHSA as aforesaid, (4) to a statement of
findings of fact and conclusions of law,
and (5) to all claims under the Equal
Access to Justice Act, 28 U.S.C. 2412.

16. For purposes of section 6(b) of the
CPSA, 15 U.S.C. 2055(b), this matter
shall be treated as if a complaint had
issued; and, the Commission may
publicize the terms of the Settlement
Agreement and the Order.

17. Upon provisional acceptance of
this Settlement Agreement by the
Commission, this Settlement Agreement
and the Provisional Order shall be
placed on the public record and shall be
published in the Federal Register in
accordance with the procedures set
forth in 16 CFR 1118.20(e)–(h). If the
Commission does not receive any
written request not to accept the
Settlement Agreement within 15 days,
the Settlement Agreement shall be
deemed finally accepted and the Final
Order shall be deemed issued on the
16th day after the date the Settlement
Agreement is published in the Federal
Register.

18. The parties further agree that the
Commission shall issue the aforesaid
Order; and that a violation of the Order
shall subject Boley to appropriate legal
action.

19. Agreements, understandings,
representations, or interpretations made
outside of this Settlement Agreement
may not be used to vary or contradict its
terms.

20. The provisions of the Settlement
Agreement and Final Order shall apply
to Boley and each of its successors and
assign.

Respondent Boley Corporation,
Dated: November 11, 1994, by:

Ronald Wong,
President, Boley Corporation, 2022 Violet
Street, Los Angeles, California 90021.

Commission Staff
David Schmeltzer,
Assistant Executive Director, Office of
Compliance and Enforcement.
Eric L. Stone,
Acting Director, Division of Administrative
Litigation, Office of Compliance and
Enforcement.

Dated: December 6, 1994, by:
Earl A. Gershenow,
Trial Attorney, Division of Administrative
Litigation, Office of Compliance and
Enforcement.

Dated: December 6, 1994, by:
Dennis C. Kacoyanis,
Trial Attorney, Division of Administrative
Litigation, Office of Compliance and
Enforcement.

Order

Upon consideration of the Settlement
Agreement entered into between
respondent Boley Corporation, a
corporation, and the staff of the
Consumer Product Safety Commission,
and the Commission having jurisdiction
over the subject matter and Boley
Corporation; and it appearing that the
Settlement Agreement and Order is in
the public interest, it is

Ordered, That the Settlement
Agreement and Order be and hereby is
accepted; and it is

Further Ordered, That upon final
acceptance of the Settlement Agreement
and Order, Boley Corporation shall pay
to the Commission a civil penalty in the
amount of sixty thousand and 00/100
dollars ($60,000.00) in three (3)
payments of twenty thousand and 00/
100 dollars ($20,000.00) each. The first
payment shall be due within twenty (20)
days after service of the Final Order of
the Commission accepting the
Settlement Agreement, hereinafter, the
‘‘anniversary date.’’ The second
payment shall be made within one year
of the anniversary date, and the third
payment shall be made within two years
of the anniversary date. Payment of the
full amount of the civil penalty shall
settle fully the staff’s allegations set
forth in paragraphs 5 through 11 of the

Settlement Agreement and Order that
Boley Corporation knowingly violated
the FHSA. Upon the failure by Boley
Corporation to make a payment or upon
the making of a late payment by Boley
Corporation (a) the entire amount of the
civil penalty shall be due and payable,
and (b) interest on the outstanding
balance shall accrue and be paid at the
federal legal rate of interest under the
provisions of 28 U.S.C. 1961 (a) and (b).

Provisionally accepted and Provisional
Order issued on the 11th day of January
1995.

By order of the Commission.
Sadye E. Dunn,
Secretary, Consumer Product Safety
Commission.
[FR Doc. 95–1203 Filed 1–17–95; 8:45 am]
BILLING CODE 6355–01–M

DEPARTMENT OF DEFENSE

Office of the Secretary

Defense Partnership Council Meeting

AGENCY: Department of Defense.
ACTION: Notice of meeting.

SUMMARY: The Department of Defense
(DoD) announces a meeting of the
Defense Partnership Council. Notice of
this meeting is required under the
Federal Advisory Committee Act. This
meeting is open to the public. The
topics to be discussed are promotion of
partnership and partnership training.
DATES: The meeting is to be held
Wednesday February 1, 1995, in room
1E801, Conference Room 4 the Pentagon
from 10:00 a.m. until 12 noon.
Comments should be received by
January 24, 1995, in order to be
considered at the February 1, meeting.
ADDRESSES: We invite interested
persons and organizations to submit
written comments or recommendations.
Mail or deliver your comments or
recommendations to Mr. Kenneth
Oprisko at the address shown below.
Seating is limited and available on a
first-come, first-served basis.
Individuals wishing to attend who do
not possess an appropriate Pentagon
building pass should call the below
listed telephone number to obtain
instructions for entry into the Pentagon.
Handicapped individuals wishing to
attend should also call the below listed
telephone number to obtain appropriate
accommodations.
FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth Oprisko, Chief, Labor
Relations Branch, Field Advisory
Services Division, Defense Civilian
Personnel Management Service, 2461
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Eisenhower Ave., Hoffman Building #1,
Suite 152, Alexandria, VA 22331–0900,
(703) 325–1380.

Dated: January 11, 1995.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 95–1090 Filed 1–17–95; 8:45 am]
BILLING CODE 5000–04–M

Department of the Army

Army Science Board; Open Meeting

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92–463), announcement is
made of the following Committee
Meeting:

Name of Committee: Army Science Board
(ASB).

Date of Meeting: 8 February 1995.
Time of Meeting: 0900–1600.
Place: Arlington, VA.
Agenda: The Army Science Board

Infrastructure and Environment Issue Group
will meet to develop a working outline in
preparation for writing a study report on
‘‘Natural Attenuation as a Remedial
Alternative.’’ Any interested person may
attend, appear before, or file statements with
the committee at the time and in the manner
permitted by the committee. The ASB
Administrative Officer, Sally Warner, may be
contacted for further information at (703)
695–3039/7046.
Sally A. Warner,
Administrative Officer, Army Science Board.
[FR Doc. 95–1112 Filed 1–17–95; 8:45 am]
BILLING CODE 3710–08–M

Department of the Navy

CNO Executive Panel; Closed Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. 2), notice is hereby given
that the Chief of Naval Operations
(CNO) Executive Panel will meet on
January 30 from 10:00 a.m. to 11:30
a.m., February 2 from 9:30 a.m. to 11:00
a.m., and February 3, 1995, from 11:00
a.m. to 12:30 p.m., at the Pentagon
Room 4E674. These meetings will be
closed to the public.

The purpose of these meetings is to
present initial briefings on naval warfare
innovations, surface warship design,
and strategies for an uncertain future.
These matters constitute classified
information that is specifically
authorized by Executive order to be kept
secret in the interest of national defense
and are, in fact, properly classified
pursuant to such Executive order.
Accordingly, the Secretary of the Navy
has determined in writing that the
public interest requires that all sessions

of the meeting be closed to the public
because they will be concerned with
matters listed in section 552b(c)(1) of
title 5, United States Code.

For further information concerning
this meeting, contact: Timothy J. Galpin,
Assistant for CNO Executive Panel
Management, 4401 Ford Avenue, Suite
601, Alexandria, VA 22302-0268,
Phone: (703) 756–1205.

Dated: January 11, 1995.
L.R. McNees,
LCDR, JAGC, USN, Federal Register Liaison
Officer.
[FR Doc. 95–1162 Filed 1–17–95; 8:45 am]
BILLING CODE 3810–FF–F

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000–0013; FAR Case 94–
721]

Clearance Request for Cost or Pricing
Data and Exemption Information

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).
ACTION: Notice of request for a revision
to an existing OMB clearance (9000–
0013).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501), the Federal Acquisition
Regulation (FAR) Secretariat has
submitted to the Office of Management
and Budget (OMB) a request to review
and approve a revision of a currently
approved information collection
requirement concerning Cost or Pricing
Data and Exemption Information.
FOR FURTHER INFORMATION CONTACT:
Beverly Fayson, Office of Federal
Acquisition Policy, GSA (202) 501–
4755.

SUPPLEMENTARY INFORMATION:

A. Purpose

FAR case 94–721 implements Section
1201 through 1210 and Sections 1251
and 1252 of the Federal Acquisition
Streamlining Act of 1994 (the Act). It
was published as a proposed rule on
January 6, 1995 (60 FR 2282). Highlights
include making TINA requirements for
civilian agencies substantially the same
as those for the Department of Defense
(increasing the threshold for submission
of ‘‘cost or pricing data’’ to $500,000
and adding penalties for defective
pricing). Provisions are also included

that increase the threshold for October
1, 1995. New exceptions are added to
the requirement for the submission of
‘‘cost or pricing data’’ for commercial
items; approval levels for waivers are
changed, and prohibitions are placed on
acquiring ‘‘cost or pricing data’’ when
an exception applies. The coverage
includes a clear explanation of adequate
price competition as required by the
Act.

Also, FAR coverage has been included
that addresses (1) ‘‘information other
than cost or pricing data’’, (2)
exemptions based on established catalog
or market price, (3) inter-divisional
transfers of commercial items at price,
and (4) price competition when only
one offer has been received.

B. Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average 4 hours per response, including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
General Services Administration, FAR
Secretariat, 18th & F Streets, NW, Room
4037, Washington, DC 20405, and to the
FAR Desk Officer, Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503.

The annual reporting burden is
estimated as follows: Respondents,
14,633; response per respondent, 6; total
annual responses, 87,798; preparation
hours per response, 3.89; and total
response burden hours, 341,534.

Obtaining Copies of Proposals

Requester may obtain copies of OMB
applications or justifications from the
General Services Administration, FAR
Secretariat (VRS), Room 4037,
Washington, DC 20405, telephone (202)
501–4755. Please cite OMB Control No.
9000–0013, Cost or Pricing Data and
Exemption Information, FAR case 94–
721, Truth in Negotiations Act and
Related Changes, in all correspondence.

Dated: January 11, 1995.

Beverly Fayson,
FAR Secretariat.
[FR Doc. 95–1204 Filed 1–17–95; 8:45 am]

BILLING CODE 6820–34–M
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[OMB Control No. 9000–0007; FAR Case 94–
780]

OMB Clearance Request for Summary
Subcontract Report

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).
ACTION: Notice of request for a revision
to an existing OMB clearance (9000–
0007) for Standard Form 295.

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501), the Federal Acquisition
Regulation (FAR) Secretariat has
submitted to the Office of Management
and Budget (OMB) a request for a
revision of a currently approved
information collection requirement
concerning Summary Subcontract
Report (SF 295).
DATES: Comments may be submitted on
or before March 20, 1995.
ADDRESSES: Send comments to Mr. Peter
Weiss, FAR Desk Officer, OMB, Room
3235, NEOB, Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT:
Beverly Fayson, Office of Federal
Acquisition Policy, GSA (202) 501–
4755.

SUPPLEMENTARY INFORMATION:

A. Purpose
In accordance with the Small

Business Act (15 U.S.C. 631, et seq.),
contractors receiving a contract for more
than $10,000 agree to have small and
small disadvantaged business concerns
participate in the performance of the
contract as far as practicable.
Contractors receiving a contract or a
modification to a contract expected to
exceed $500,000 ($1,000,000 for
construction) must submit a
subcontracting plan that provides
maximum practicable opportunities for
small and small disadvantaged business
concerns. Specific elements required to
be included in the plan are specified in
section 8(d) of the Small Business Act
and are implemented in FAR 19.7.

In conjunction with these plans,
contractors must submit reports of their
progress on SF 295, Summary
Subcontract Report. In addition, OFPP
Policy Letter 91–1, Government-Wide
Small Business and Small
Disadvantaged Business Goals for
Procurement Contracts, requires
Executive branch departments and
agencies to report the number and dollar
value of subcontracts awarded to small
business, small disadvantaged business
and women-owned small business. The
report is being revised to delete the
requirement to report Labor Surplus

Area Subcontracts and to collect
subcontract goal achievement on
contracts with women-owned small
business concerns (DOD only). This
information is required to implement
Section 7105 of Public Law 103–355.

Information submitted on SF 295 is
used to assess contractor’s compliance
with their subcontracting plans and to
report achievement of goals for
subcontract awards to small business,
small disadvantaged business and
women-owned small business.

B. Annual Reporting Burden

Total annual public reporting burden
for this collection of information is
estimated to average 99,024 hours,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
General Services Administration, FAR
Secretariat, 18th & F Streets, NW, Room
4035, Washington, DC 20405, and to the
FAR Desk Officer, Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503.

The annual reporting burden is
estimated as follows: Respondents,
1,542; responses per respondent, 3.6;
total annual responses, 5,568;
preparation hours per response, 17.78;
and total response burden hours,
99,024.

C. Annual Recordkeeping Burden

The annual recordkeeping burden is
estimated as follows: Recordkeepers,
1,542; hours per recordkeeper, 13; and
total recordkeeping burden hours,
20,046.

Obtaining Copies of Proposals

Requester may obtain copies of OMB
applications or justifications from the
General Services Administration, FAR
Secretariat (VRS), Room 4037,
Washington, DC 20405, telephone (202)
501–4755. Please cite OMB Control No.
9000–0007, FAR case 94–780, Small
Business (Pub. L. 103–355, Federal
Acquisition Streamlining Act of 1994),
in all correspondence.

Dated: January 11, 1995.

Beverly Fayson,
FAR Secretariat.
[FR Doc. 95–1205 Filed 1–17–95; 8:45 am]

BILLING CODE 6820–34–M

[OMB Control No. 9000–0006; FAR Case 94–
780]

Clearance Request for Subcontracting
Plans/Subcontracting Report for
Individual Contracts (Standard Form
294)

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).
ACTION: Notice of request for a revision
to an existing OMB clearance (9000–
0006).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501), the Federal Acquisition
Regulation (FAR) Secretariat has
submitted to the Office of Management
and Budget (OMB) a request to review
and approve a revision of a currently
approved information collection
requirement concerning Subcontracting
Plans/Subcontracting Reporting for
Individual Contracts (Standard Form
294).
FOR FURTHER INFORMATION CONTACT:
Beverly Fayson, Office of Federal
Acquisition Policy, GSA (202) 501–
4755.

SUPPLEMENTARY INFORMATION:

A. Purpose
In accordance with the Small

Business Act (15 U.S.C. 631, et seq.)
contractors receiving a contract for more
than $10,000 agree to have small and
small disadvantaged business concerns
participate in the performance of the
contract as far as practicable.
Contractors receiving a contract or a
modification to a contract expected to
exceed $500,000 ($1,000,000 for
construction) must submit a
subcontracting plan that provides
maximum practicable opportunities for
small and small disadvantaged business
concerns. Specific elements required to
be included in the plan are specified in
section 8(d) of the Small Business Act
and implemented in FAR subpart 19.7.

A satisfactory subcontracting plan is
required before a contract exceeding
$500,000 ($1,000,000 for construction)
can be awarded. The contracting officer
must examine the information in the
proposed plan to determine if the plan
is in compliance with the Small
Business Act and the FAR. In addition,
the information is used for policy and
management control purposes.

In conjunction with these plans,
contractors must submit semiannual
reports of their progress on Standard
Form 294, Subcontracting Report for
Individual Contracts. Information
submitted on Standard Form 294 is used
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to assess contractors’ compliance with
their subcontracting plans. Under FAR
case 94–780, the change in burden
reflects the requirement in Public Law
103–355, Section 7105, that Government
prime contractors, and certain
subcontractors, develop subcontracting
plans which include goals for awards to
women-owned small businesses and
report on achievements against those
goals.

B. Annual Reporting Burden
Send comments regarding this burden

estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
General Services Administration, FAR
Secretariat, 18th & F Streets, NW., Room
4037, Washington, DC 20405, and to the
FAR Desk Officer, Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503.

The annual reporting burden is
estimated as follows: Respondents,
1,625; responses per respondent, 36;
total annual responses, 58,500;
preparation hours per response, 7.71;
and total response burden hours,
450,600.

C. Annual Recordkeeping Burden
The annual recordkeeping burden is

estimated as follows: Recordkeepers,
1,625; hours per recordkeeper, 133; and
total recordkeeping burden hours,
216,125.

Obtaining Copies of Proposals
Requester may obtain copies of OMB

applications or justifications from the
General Services Administration, FAR
Secretariat (VRS), Room 4037,
Washington, DC 20405, telephone (202)
501–4755. Please cite OMB Control No.
9000–0006, FAR case 94–780, Small
Business (Pub. L. 103–355, Federal
Acquisition Streamlining Act of 1994),
in all correspondence.

Dated: January 11, 1995.
Beverly Fayson,
FAR Secretariat.
[FR Doc. 95–1206 Filed 1–17–95; 8:45 am]
BILLING CODE 6820–34–M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Information
Resources Group, invites comments on
the proposed information collection

requests as required by the Paperwork
Reduction Act of 1980.

DATES: Interested persons are invited to
submit comments on or before February
17, 1995.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok: Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street NW., Room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection requests should
be addressed to Patrick J. Sherrill,
Department of Education, 400 Maryland
Avenue SW., Room 5624, Regional
Office Building 3, Washington, DC
20202–4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708–9915.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1–800–877–8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Director of the
Information Resources Group, publishes
this notice containing proposed
information collection requests prior to
submission of these requests to OMB.
Each proposed information collection,
grouped by office, contains the
following:

(1) Type of review requested, e.g.,
new, revision, extension, existing or
reinstatement;

(2) Title:
(3) Frequency of collection;
(4) The affected public;
(5) Reporting burden; and/or
(6) Recordkeeping burden; and
(7) Abstract. OMB invites public

comment at the address specified above.
Copies of the requests are available from
Patrick J. Sherrill at the address
specified above.

Dated: January 11, 1995.
Gloria Parker,
Director, Information Resources Group.

Office of Educational Research and
Improvement
Type of Review: Reinstatement
Title: 1996 National Postsecondary

Student Aid Study
Frequency: Annually
Affected Public: Individuals or

households; Businesses or other for-
profit; Not-for-profit institutions

Reporting Burden:
Response: 2,965
Burden Hours: 36,191

Recordkeeping Burden:
Recordkeepers: 0
Burden Hours: 0

Abstract: This study will collect data
from a sample of students in
postsecondary institutions, including
institution financial aid data on
sampled students, and a sample of
students’ parents. It will collect data
to determine how students and
families finance postsecondary
education, addressing important
issues in this area. This collection is
for institutional, student, and parent
data.

[FR Doc. 95–1119 Filed 1–17–95; 8:45 am]
BILLING CODE 4000–01–M

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
ACTION: Notice of Proposed Information
Collection Requests.

SUMMARY: The Director, Information
Resources Group, invites comments on
proposed information collection
requests as required by the Paperwork
Reduction Act of 1980.
DATES: An expedited review has been
requested in accordance with the Act,
since allowing for the normal review
period would adversely affect the public
interest. Approval by the Office of
Management and Budget (OMB) has
been requested by February 22, 1995.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street NW., Room 3208, New Executive
Office Building, Washington, D.C.
20503. Requests for copies of the
proposed information collection request
should be addressed to Patrick J.
Sherrill, Department of Education, 400
Maryland Avenue, SW., Room 5624,
Regional Office Building 3, Washington,
DC 20202–4651.
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FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill, (202) 708–9915.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Services (FIRS) at 1–800–877–
8339 between 8 a.m. and 8 p.m., Eastern
time, Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3517 of the paperwork Reduction Act of
1980 (44 U.S.C. Chapter 3517) requires
that the Director of OMB provide
interested Federal agencies and persons
an early opportunity to comment on
information collection requests. OMB
may amend or waive the requirement
for public consultation to the extent that
public participation in the approval
process would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations.

The Director, Information Resources
Group, publishes this notice with the
attached proposed information
collection request prior to submission of
this request to OMB. This notice
contains the following information:

(1) Type of review requested, e.g.,
expedited;

(2) Title;
(3) Abstract;
(4) Additional Information;
(5) Frequency of collection;
(6) Affected public; and
(7) Reporting and/or Recordkeeping

burden. Because an expedited review is
requested, a description of the
information to be collected is also
included as an attachment to this notice.

Dated: January 11, 1995.
Gloria Parker,
Director, Information Resources Group.

Office of Postsecondary Education

Type of Review: Expedited
Title: Educational Research and

Development Center Program; and
Jacob K. Javits Gifted and Talented
Education Program

Frequency: Annually
Affected Public: Not-for-profit

institutions; State, Local or Tribal
Governments

Reporting Burden:
Responses: 52
Burden Hours: 20,800

Recordkeeping Burden:
Recordkeepers: 0
Burden Hours: 0

Abstract: This collection of information
is necessary in order to allow
institutions of higher education and
other eligible parties to present
proposals for awards for research and
development centers in gifted and
talented education and other mission

areas. The information is to be used
to determine which applicants
propose the most promising research
and development activities.

Additional Information: An expedited
review is being requested for February
22, 1994. The request for expedited
review of this package is based on the
program’s interest in making a center
award for a center in gifted and
talented education research within
fiscal year 1995. Such an award is
specifically called for by the Jacob K.
Javits Gifted and Talented Education
Act of 1994. This activity has twice
been subject to various delays that
have already occurred. An expedited
review will give the program office 15
days to review public comment,
determine whether any changes are
required, and go forward with the
grant competition without any delay.

[FR Doc. 95–1118 Filed 1–17–95; 8:45 am]
BILLING CODE 4000–01–M

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Information
Resources Group, invites comments on
the proposed information collection
requests as required by the Paperwork
Reduction Act of 1980.
DATES: Interested persons are invited to
submit comments on or before February
17, 1995.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok: Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection requests should
be addressed to Patrick J. Sherrill,
Department of Education, 400 Maryland
Avenue, SW., Room 5624, Regional
Office Building 3, Washington, DC
20202–4651.
FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherill (202) 708–9915.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1–800–877–8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. Chapter 35) requires
that the Office of Management and

Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Director of the
Information Resources Group, publishes
this notice containing proposed
information collection requests prior to
submission of these requests to OMB.
Each proposed information collection,
grouped by office, contain the following:
(1) Type of review requested, e.g., new,
revision, extension, existing or
reinstatement; (2) Title; (3) Frequency of
collection; (4) The affected public; (5)
Reporting burden; and/or (6)
Recordkeeping burden; and (7) Abstract.
OMB invites public comment at the
address specified above. Copies of the
requests are available from Patrick J.
Sherrill at the address specified above.

Dated: January 11, 1995.

Gloria Parker,
Director, Information Resources Group.

Office of Postsecondary Education

Type of Review: Revision
Title: Consolidation Loan Rebate Fee

Report
Frequency: Monthly
Affected Public: Businesses or other for-

profit; State, Local or Tribal
Government

Reporting Burden:
Responses: 12
Burden Hours: 4,800

Recordkeeping Burden:
Recordkeepers: 400
Burden Hours: 400

Abstract: The information collected on
the Consolidation Loan Rebate Fee
Report will be used to document
Federal Consolidation loans held by
lenders who are responsible for
sending interest payment rebate fees
to the Secretary of Education. The
Department will use the information
to submit interest payment rebate fees
to Education for Federal
Consolidation Loans disbursed on or
after October 1, 1993.

[FR Doc. 95–1166 Filed 1–17–95; 8:45 am]

BILLING CODE 4000–01–M
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[CFDA No.: 84.129C]

Rehabilitation Training—Rehabilitation
Long-Term Training; Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 1995

Purpose of Program: To provide
grants for (1) projects that provide basic
or advanced training leading to an
academic degree in the field of study
identified in the Absolute Priority
section of this notice; and (2) projects
that provide a specified series of courses
or program of study leading to award of
a certificate in the field of study
identified in the Absolute Priority
section of this notice.

Eligible Applicants: State agencies
and other public or nonprofit private
agencies and organizations, including
institutions of higher education.

Deadline For Transmittal of
Applications: March 21, 1995.

Deadline For Intergovernmental
Review: May 20, 1995.

Applications Available: January 20,
1995.

Available Funds: $250,000.
Estimated Range of Awards:

$100,000–150,000.
Estimated Average Size of Awards:

$125,000.
Estimated Number of Awards: 2.
Note: The Department is not bound by any

estimates in this notice.

Project Period: Up to 60 months.
Applicable Regulations: (a) The

Education Department General
Administrative Regulations (EDGAR) in
34 CFR Parts 74, 75, 77, 79, 80, 81, 82,
85, and 86; and (b) The regulations for
this program in 34 CFR Parts 385 and
386.

Priorities:

Absolute Priority: Under 34 CFR
75.105(c)(3) and 34 CFR 386.1, the
Secretary gives an absolute preference to
applications that meet the following
priority. The Secretary funds under this
competition only applications that meet
this absolute priority:

Projects that propose to provide
training in the following area of
personnel shortage:

Rehabilitation Administration.
Invitational priority: Under 34 CFR

75.105(c)(1) the Secretary is particularly
interested in applications that meet the
following invitational priority.
However, an application that meets this
invitational priority does not receive
competitive or absolute preference over
other applications:

Within the absolute priority of
Rehabilitation Administration, projects
that develop and demonstrate distance
learning strategies to significantly

expand training opportunities for
graduate students, particularly students
with disabilities and those from
minority backgrounds, to administer
rehabilitation placement programs.

For Applications or Information
Contact: Robert Werner, U.S.
Department of Education, 600
Independence Avenue, S.W., Room
3322 Switzer Building, Washington,
D.C. 20202–2649. Telephone: (202) 205–
8291. Individuals who use a
telecommunications device for the deaf
may call the Federal Information Relay
Service (FIRS) at 1–800–877–8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

Information about the Department’s
funding opportunities, including copies
of application notices for discretionary
grant competitions, can be viewed on
the Department’s electronic bulletin
board (ED Board), telephone (202) 260–
9950; or on the Internet Gopher Server
at GOPHER.ED.GOV (under
Announcements, Bulletins and Press
Releases). However, the official
application notice for a discretionary
grant competition is the notice
published in the Federal Register.

Program Authority: 29 U.S.C. 774.
Dated: January 11, 1995.

Judith E. Heumann,
Assistant Secretary for Special Education and
Rehabilitative Services.
[FR Doc. 95–1116 Filed 1–17–95; 8:45 am]
BILLING CODE 4000–01–P

Office of Postsecondary Education

Federal Perkins Loan, Federal Work-
Study, and Federal Supplemental
Educational Opportunity Grant
Programs

AGENCY: Department of Education.
ACTION: Notice of the closing date for
institutions to submit a request for a
waiver of the allocation reduction for
the underuse of funds under the Federal
Perkins Loan, Federal Work-Study
(FWS), or Federal Supplemental
Educational Opportunity Grant (FSEOG)
programs (known collectively as the
campus-based programs).

SUMMARY: The Secretary gives notice to
institutions of higher education of the
deadline for an institution to submit a
written request for a waiver of the
allocation reduction being applied to its
Federal Perkins Loan, FWS, or FSEOG
allocation for the 1995–96 award year
(July 1, 1995 through June 30, 1996)
because the institution returned more
than 10 percent of its allocation for that
program for the 1993–94 award year
(July 1, 1993 through June 30, 1994).

DATE: Closing Date for Submitting a
Waiver Request and any Supporting
Information or Documents. For an
institution that returned more than 10
percent of its Federal Perkins Loan,
FWS, or FSEOG allocation for the 1993–
94 award year to be considered for a
waiver of the allocation reduction for its
1995–96 award year allocation, it must
mail or hand-deliver its waiver request
and any supporting information or
documents on or before February 21,
1995. The Department will not accept a
waiver request submitted by facsimile
transmission. The waiver request must
be submitted to the Campus-Based
Programs Financial Management
Division at one of the addresses
indicated below.
ADDRESSES: Waiver Request and any
Supporting Information or Documents
Delivered by Mail. The waiver request
and any supporting information or
documents delivered by mail must be
addressed to Sandra Donelson,
Financial Management Specialist, Fund
Control Branch, Campus-Based
Programs Financial Management
Division, Accounting and Financial
Management Service, Student Financial
Assistance Programs, U.S. Department
of Education, Room 4621, Regional
Office Building 3, 600 Independence
Avenue, S.W., Washington, D.C. 20202–
5452. An applicant must show proof of
mailing consisting of one of the
following: (1) A legibly dated U.S.
Postal Service postmark; (2) a legible
mail receipt with the date of mailing
stamped by the U.S. Postal Service; (3)
a dated shipping label, invoice, or
receipt from a commercial carrier; or (4)
any other proof of mailing acceptable to
the Secretary of Education.

If a waiver request is sent through the
U.S. Postal Service, the Secretary does
not accept either of the following as
proof of mailing: (1) A private metered
postmark, or (2) a mail receipt that is
not dated by the U.S. Postal Service.

An institution should note that the
U.S. Postal Service does not uniformly
provide a dated postmark. Before
relying on this method, an institution
should check with its local post office.

An institution is encouraged to use
certified or at least first class mail.
Institutions that submit waiver requests
and any supporting information or
documents after the closing date will
not be considered for a waiver of the
allocation reduction being applied to its
allocation under any of the campus-
based programs for award year 1995–96.

Waiver Requests and any Supporting
Information or Documents Delivered by
Hand. A waiver request and any
supporting information or documents



3633Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Notices

delivered by hand must be taken to
Sandra Donelson, Financial
Management Specialist, Fund Control
Branch, Campus-Based Programs
Financial Management Division,
Accounting and Financial Management
Service, Student Financial Assistance
Programs, U.S. Department of
Education, Room 4621, Regional Office
Building 3, 7th and D Streets SW.,
Washington, D.C. Hand-delivered
waiver requests will be accepted
between 8:00 a.m. and 4:30 p.m.
(Eastern time) daily, except Saturdays,
Sundays, and Federal holidays. A
waiver request for the 1995–96 award
year that is delivered by hand will not
be accepted after 4:30 p.m. on the
closing date.

SUPPLEMENTARY INFORMATION: Under
sections 413D(e)(2), 442(e)(2), and
462(j)(4) of the Higher Education Act of
1965, as amended, if an institution
returns more than 10 percent of its
Federal Perkins Loan, FWS, or FSEOG
allocation for an award year, the
institution will have its allocation for
the second succeeding award year for
that program reduced by the dollar
amount returned. The Secretary may
waive this requirement for a specific
institution if the Secretary finds that
enforcement of the requirement would
be contrary to the interest of the affected
campus-based program. The institution
must provide a written waiver request
and any supporting information or
documents by the established February
21, 1995 closing date. The waiver
request must be signed by an
appropriate institutional official and
above the signature the official must
include the statement: ‘‘I certify that the
information the institution provided in
this waiver request is true and accurate
to the best of my knowledge. I
understand that the information is
subject to audit and program review by
representatives of the Secretary of
Education.’’ If the institution submits a
waiver request and any supporting
information or documents after the
closing date, the request will not be
considered.

Applicable Regulations

The following regulations apply to the
campus-based programs:

(1) Student Assistance General
Provisions, 34 CFR Part 668.

(2) Federal Perkins Loan Program, 34
CFR Part 674.

(3) Federal Work-Study Program, 34
CFR Part 675.

(4) Federal Supplemental Educational
Opportunity Grant Program, 34 CFR Part
676.

(5) Institutional Eligibility Under the
Higher Education Act of 1965, as
amended, 34 CFR Part 600.

(6) New Restrictions on Lobbying, 34
CFR Part 82.

(7) Governmentwide Debarment and
Suspension (Nonprocurement) and
Governmentwide Requirements for
Drug-Free Workplace (Grants), 34 CFR
Part 85.

(8) Drug-Free Schools and Campuses,
34 CFR Part 86.
FOR FURTHER INFORMATION CONTACT: For
technical assistance concerning the
waiver request or other operational
procedures of the campus-based
programs, contact: Sandra Donelson,
Financial Management Specialist, Fund
Control Branch, Campus-Based
Programs Financial Management
Division, Accounting and Financial
Management Service, Student Financial
Assistance Programs, U.S. Department
of Education, Room 4621, Regional
Office Building 3, 600 Independence
Avenue, S.W., Washington, D.C. 20202–
5452, Telephone (202) 708–7741.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1–800–877–8339
between 8 a.m and 8 p.m., Eastern time,
Monday through Friday.
(Authority: 20 U.S.C. 1087aa et seq.; 42
U.S.C. 2751 et seq.; and 20 U.S.C. 1070b et
seq)

Dated: January 9, 1995.
David A. Longanecker,
Assistant Secretary for Postsecondary
Education.
(Catalog of Federal Domestic Assistance
Numbers: 84.007 Federal Supplemental
Educational Opportunity Grant Program;
84.033 Federal Work-Study Program; 84.038
Federal Perkins Loan Program)

[FR Doc. 95–1117 Filed 1–17–95; 8:45 am]
BILLING CODE 4000–01–P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER95–326–000, et al.]

Illinois Power Company, et al.; Electric
Rate and Corporate Regulation Filings

January 9, 1995.
Take notice that the following filings

have been made with the Commission:

1. Illinois Power Company

[Docket No. ER95–326–000]
Take notice that on December 23,

1994, Illinois Power Company (Illinois)
tendered for filing an Interchange
Agreement between Illinois and

Heartland Energy Services, Inc.
(Heartland). Illinois states that the
purpose of this agreement is to provide
for the buying and selling of capacity
and energy between Illinois and
Heartland.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

2. Illinois Power Company

[Docket No. ER95–327–000]

Take notice that on December 23,
1994, Illinois Power Company (Illinois)
tendered for filing an Interchange
Agreement between Illinois and LG&E
Power Marketing, Inc. (LPM). Illinois
states that the purpose of this agreement
is to provide for the buying and selling
of capacity and energy between Illinois
and LPM.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

3. Illinois Power Company

[Docket No. ER95–328–000]

Take notice that on December 23,
1994, Illinois Power Company (Illinois)
tendered for filing an Interchange
Agreement between Illinois and
Rainbow Energy Marketing Corporation
(REMC). Illinois states that the purpose
of this agreement is to provide for the
buying and selling of capacity and
energy between Illinois and REMC.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

4. Public Service Company of New
Mexico

[Docket No. ER95–329–000]

Take notice that on December 23,
1994, the Public Service Company of
New Mexico (PNM) tendered for filing
a Notice of Continuation of Service
Under Expiring System Transmission
Agreement between PNM and Plains
Electric Generation and Transmission
Cooperative, Inc.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

5. San Diego Gas & Electric Company

[Docket No. ER95–330–000]

Take notice that on December 23,
1994, San Diego Gas & Electric
Company (SDG&E) tendered for filing
and acceptance, an Interchange
Agreement (Agreement) between SDG&E
and the City of Banning (Banning).

SDG&E requests that the Commission
allow the Agreement to become effective
on the 1st day of March 1995 or at the
earliest possible date.
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Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

6. Iowa-Illinois Gas and Electric
Company

[Docket No. ER95–334–000]

Take notice that on Iowa-Illinois Gas
and Electric Company (Iowa-Illinois),
tendered for filing an initial rate
schedule consisting of a Transmission
Service Agreement dated as of
December 7, 1994 between Iowa-Illinois
and Enron Power Marketing, Inc.
(Enron).

Iowa-Illinois states that under the
Agreement it will provide non-firm
transmission service to Enron on a
monthly, weekly, daily or hourly basis
to transmit power and associated energy
from certain defined points to other
defined points on Iowa-Illinois’
interconnected electric system. Service
will be provided upon request by Enron
on an as available basis as determined
by Iowa-Illinois.

Iowa-Illinois requests a waiver of the
Commission’s 60-day notice
requirement in order to permit the
Agreement to become effective as soon
as possible.

Copies of the filing were served upon
the Iowa Illinois Board, the Illinois
Commerce Commission and Enron.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

7. Tampa Electric Company

[Docket No. ER95–335–000]

Take notice that on December 23,
1994, Tampa Electric Company (Tampa
Electric) tendered for filing individual
Letter Agreements with the City of Lake
Worth Utilities, Florida Municipal
Power Agency, Fort Pierce Utilities
Authority, Jacksonville Electric
Authority, Orlando Utilities
Commission, Reedy Creek Improvement
District, St. Cloud Electric Utilities,
Utility Board of the City of Key West,
and the Cities of Lakeland, Starke,
Tallahassee, and Vero Beach, Florida.
The Letter Agreements extend the terms
of existing Letters of Commitment
between Tampa Electric and each of the
other utilities under interchange Service
Schedule J (Negotiated Interchange
Service).

Tampa Electric proposes an effective
date of January 1, 1995, for the Letter
Agreements, and therefore requests
waiver of the Commission’s notice
requirement.

Copies of the filing have been served
on each of the other parties to the Letter
Agreements and the Florida Public
Service Commission.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

8. Indiana Michigan Power Company

[Docket No. ER95–336–000]
Take notice that on December 27,

1994, Indiana Michigan Power
Company ((I&M) tendered for filing a
Service Agreement with the City of
Auburn, Indiana (Auburn). The Service
Agreement executed by I&M and
Auburn provides that I&M will continue
to supply Auburn its full requirements
of power and energy pursuant to I&M’s
Tariff MRS, which service is currently
provided to a Service Agreement dated
May 19, 1987.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

9. Southern California Edison Company

[Docket No. ER95–337–000]
Take notice that on December 27,

1994, Southern California Edison
Company (Edison) tenders for filing the
following Supplemental Agreements
(Supplemental Agreements) to the 1990
Integrated Operations Agreements (IOA)
with the City of Azusa (Azusa), FERC
Rate Schedule No. 247, City of Banning
(Banning), FERC Rate Schedule No. 248,
and the City of Colton (Colton), FERC
Rate Schedule No. 249, and associated
Firm Transmission Agreements (FTS
Agreements) with Azusa, Banning and
Colton Cities). Additionally, Edison also
tendered for filing related Operating
Procedures (Operating Procedures)
between Edison, the Cities and the
Department of Water and Power of the
City of Los Angeles (LADWP):
1995 Supplemental Agreement Between

Southern California Edison Company
and City of Azusa For the Integration
of City’s Entitlement in San Juan Unit.

Edison—Azusa 1995 San Juan Unit 3
Firm Transmission Service Agreement
Between Southern California
Company And the City of Azusa.

1995 Supplemental Agreement Between
Southern California Edison Company
and City of Banning For The
Integration of City’s Entitlement in
San Juan Unit 3.

Edison—Banning 1995 San Juan Unit 3
Firm Transmission Service Agreement
Between Southern California Edison
Company and City of Banning.

1995 Supplemental Agreement Between
Southern California Edison Company
And City of Colton For The
Integration of City’s Entitlement in
San Juan Unit 3.

Edison—Colton 1995 San Juan Unit 3
Firm Transmission Service Agreement
Between Southern California Edison
Company and City of Colton.

Operating Procedures For Firm
Transmission Service Agreement
Among The Department of Water And
Power Of The City of Los Angeles,
City of Azusa, And Southern
California Edison Company.

Operating Procedures For Firm
Transmission Service Agreement
Among The Department of Water and
Power Of The City of Los Angeles,
City of Banning, and Southern
California Edison Company.

Operating Procedures For Firm
Transmission Service Agreement
Among The Department Of Water and
Power Of The City Of Los Angeles,
City Of Colton, And Southern
California Edison Company.
The Supplemental Agreements and

FTS Agreements set forth the terms and
conditions by which Edison will
integrate and provide firm transmission
service for each Cities’ entitlement in
San Juan Unit 3. The Operating
Procedures clarify the scheduling and
operating relationship among LADWP,
Edison, and each of the Cities with
respect to the use of the transmission
service provided by LADWP and Edison
to each City for the Cities’ San Juan Unit
3 resource. Edison seeks waiver of the
60 day prior notice requirements and
requests the Commission to assign an
effective date of January 1, 1995.

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and all interested
parties.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

10. Montaup Electric Company

[Docket No. ER95–338–000]

Take notice that on December 27,
1994, Montaup Electric Company
tendered for filing a Notice of
Cancellation of Exhibit A to Montaup’s
Transmission Service Agreement with
the City of Taunton, MA.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

11. Niagara Mohawk Power
Corporation

[Docket No. ER95–339–000]

Take notice that on December 27,
1994, Niagara Mohawk Power
Corporation (Niagara) tendered for filing
with the Commission an
Interconnection and Transmission
Services Agreement (Agreement)
between Niagara and the City of
Jamestown Board of Public Utilities
(Jamestown). The Agreement provides,
among other things, for the installation
of facilities required to increase the
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capability of the delivery point between
Niagara and Jamestown. Niagara
Mohawk requests that the Agreement
become effective sixty days from the
date of filing.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

12. Wisconsin Electric Power Company

[Docket No. ER95–340–000]

Take notice that on December 27,
1994, Wisconsin Electric Power
Company (Wisconsin Electric) tendered
for filing an Electric Service Agreement
between itself and Louis Dreyfus
Electric Power Inc. (Dreyfus). The
Electric Service Agreement provides for
service under Wisconsin Electric’s
Coordination Sales Tariff.

Wisconsin Electric requests an
effective date of sixty days from date of
filing. Copies of the filing have been
served on Dreyfus, the Public Service
Commission of Wisconsin, and the
Michigan Public Service Commission.

Comment date: January 23, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests
should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1095 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–P

[Docket No. CP95–124–000, et al.]

Columbia Gas Transmission
Corporation, et al.; Natural Gas
Certificate Filings

January 9, 1995.

Take notice that the following filings
have been made with the Commission:

1. Columbia Gas Transmission
Corporation

[Docket No. CP95–124–000]
Take notice that on December 20,

1994, Columbia Gas Transmission
Corporation (Columbia), 1700
MacCorkle Avenue, S.E., Charleston,
West Virginia 25314, filed in Docket No.
CP95–124–000 an application pursuant
to Section 7(b) of the Natural Gas Act for
permission and approval to abandon
certain transportation and exchange
services between Columbia and Gas
Transport, Inc. (Gas Transport), all as
more fully set forth in the application
on file with the Commission and open
to public inspection.

Columbia proposes to abandon four
specific transportation and exchange
services under its Rate Schedules X–5,
X–9, X–19, and X–77 which provided
gas for Gas Transport’s Anchor Hocking
Corporation’s facility in Lancaster,
Ohio.

Comment date: January 30, 1995, in
accordance with Standard Paragraph F
at the end of this notice.

2. Associated Natural Gas, Inc.

[Docket No. CP95–135–000]
Take notice that on December 27,

1994, Associated Natural Gas, Inc.,
(ANGI), 900 Republic Plaza, 370
Seventeenth Street, Suite 900, Denver,
CO 80202, filed in Docket No. CP95–
135–000 a petition pursuant to Section
16 of the Natural Gas Act (NGA) and
Rule 207(a)(2) of the Commission’s
Rules of Practice and Procedure (18 CFR
385.207(a)(2)), for a declaratory order
disclaiming Commission jurisdiction
over certain facilities and the services
provided through them, all as more fully
set forth in the petition which is on file
with the Commission and open to
public inspection.

ANGI seeks a declaratory order from
the Commission finding that the
Minden-Terryville line serves a
production and gathering function and
petitions the Commission to allow ANGI
to roll into its existing production and
gathering systems the 42-mile lateral.

Comment date: January 30, 1995, in
accordance with the first paragraph of
Standard Paragraph F at the end of this
notice.

3. NCX Company, Inc.

[Docket No. CP95–139–000]
Take notice that on December 29,

1994, NCX Company, Inc. (NCX), 203
Carondelet, Suite 350, New Orleans,
Louisiana 70130, filed in Docket No.
CP95–139–000 a petition pursuant to
Section 1(b) of the Natural Gas Act
(NGA) for a declaratory order exempting
facilities to be purchased from Natural

Gas Pipeline Company of America
(Natural) from Commission regulation
under the NGA, all as more fully set
forth in the petition on file with the
Commission and open to public
inspection.

NCX proposes to purchase from
Natural a 0.95 mile pipeline lateral and
appurtenant facilities in High Island
Block A–270, offshore Texas, for use in
NCX’s gathering operations. It is stated
that the length (less than a mile) and
diameter (10 inches) of the lateral are
consistent with a determination of
gathering for offshore lines. It is further
stated that the lower operating pressure
of the line and the absence of
compression and processing also
support a finding of non-jurisdictional
gathering.

Comment date: January 30, 1995, in
accordance with the first paragraph of
Standard Paragraph F at the end of this
notice.

4. CNG Transmission Corporation
National Fuel Gas Supply Corporation

[Docket No. CP95–142–000]
Take notice that on December 30,

1994, CNG Transmission Corporation
(CNGT), 445 West Main Street,
Clarksburg, West Virginia 26301, and
National Fuel Gas Supply Corporation
(Nation Fuel) jointly filed in Docket No.
CP95–142–000 an application pursuant
to Section 7(b) of the Natural Gas Act for
permission and approval to abandon
their jointly-owned line in Green and
Pine Townships, PA., to abandon four of
CNGT’s gathering lines, and to abandon
an exchange agreement between CNGT
and Columbia, all as more fully set forth
in the application on file with the
Commission and open to public
inspection.

Specifically, CNGT proposes to
abandon by sale to Cabot Oil and Gas
Corporation (COGC) the line in Indiana
County which it jointly-owns with
National Fuel, to abandon four of
CNGT’s gathering lines by sale to COGC;
and to abandon an exchange agreement
designated as Rate Schedule X–14,
between Columbia and CNGT.

Comment date: January 30, 1995, in
accordance with Standard Paragraph F
at the end of this notice.

Standard Paragraphs
F. Any person desiring to be heard or

to make any protest with reference to
said application should on or before the
comment date, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)



3636 Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Notices

and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate and/or permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If a motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for applicant to appear or
be represented at the hearing.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1106 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–P

[Docket No. CP94–260–000]

Algonquin Gas Transmission Co.;
Notice of Availability of an
Environmental Assessment for the
Proposed Canal Lateral Project and
Request for Comments on
Environmental Issues

January 10, 1995.
The staff of the Federal Energy

Regulatory Commission (FERC or
Commission) has prepared an
environmental assessment (EA) on the
natural gas pipeline facilities proposed
by Algonquin Gas Transmission
Company (Algonquin) in the above-
referenced docket. The Canal Lateral
Project would be used to deliver up to
75,000 MMBtu per day of natural gas to
Canal Electric Company and Montaup
Electric Company, joint owners of Unit
No. 2 at the Canal Electric Power Plant
in Sandwich, Massachusetts.

The EA was prepared to satisfy the
requirements of the National
Environmental Policy Act. The U.S.
Army Corps of Engineers, New England
Division was a cooperating agency in
the preparation of this EA.

The EA assesses the potential
environmental effects of the
construction and operation of the
following facilities in Barnstable
County, Massachusetts:

• 4.0 miles of pipeline lateral; and
• one new meter station and one new

valve, and modification of one existing
valve.

The staff recommends use of the
proposed route with a variation at the
Herring River crossing. The staff
concludes that approval of the proposed
project, with appropriate mitigating
measures, would not constitute a major
Federal action significantly affecting the
quality of the human environment.

The EA has been placed in the public
files of the FERC and is available for
public inspection at: Federal Energy
Regulatory Commission, Division of
Public Information, 941 North Capitol
Street NE., Room 3104, Washington, DC
20426, (202) 208–1371.

Copies of the EA have been mailed to
Federal, state and local agencies, public
interest groups, interested individuals,
newspapers, and parties to this
proceeding.

A limited number of copies of the EA
are available from: Mr. Jeff Shenot,
Environmental Project Manager,
Environmental Review and Compliance
Branch II, Office of Pipeline Regulation,
Room 7312, 825 North Capitol Street
NE., Washington, DC 20426, (202) 219–
0295.

Any person wishing to comment on
the EA may do so. Written comments
must reference Docket No. CP94–260–
000, and must be addressed to: Office of
the Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, D.C. 20426.

Comments should be filed as soon as
possible, but must be received no later
than February 9, 1995 to ensure
consideration before a Commission
decision on this proposal. A copy of any
comments should also be sent to Mr. Jeff
Shenot, Environmental Project Manager.

Comments will be considered by the
Commission but will not serve to make
the commentor a party to the
proceeding. Any person seeking to
become a party to the proceeding must
file a motion to intervene pursuant to
Rule 214 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.214).

The date for filing timely motions to
intervene in this proceeding has passed.
Therefore, parties now seeking to file

late interventions must show good
cause, as required by Section
385.214(b)(3), why this time limitation
should be waived. Environmental issues
have been viewed as good cause for late
intervention. You do not need
intervenor status to have your
comments considered.

Additional information about this
project is available from Mr. Jeff Shenot,
Environmental Review and Compliance
Branch II, Office of Pipeline Regulation,
at (202) 219–0295.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1096 Filed 1–17–95; 8:45 am]

BILLING CODE 6717–01–M

[Docket No. RP94–43–009]

ANR Pipeline Co.; Notice of Proposed
Changes in FERC Gas Tariff

January 11, 1995.

Take notice that on January 9, 1995,
ANR Pipeline Company (ANR),
tendered for filing as part of its FERC
Gas Tariff, Second Revised Volume No.
1, the following revised tariff sheets,
effective January 9, 1995:

Second Revised Sheet No. 176
Substitute Second Revised Sheet No. 187
Originial Sheet No. 187.1
Third Revised Sheet No. 191
Second Revised Sheet No. 192
Second Revised Sheet No. 193
First Revised Sheet No. 194
First Revised Sheet No. 195

ANR states that the above-referenced
tariff sheets are being filed pursuant to
the Commission’s December 8, 1994,
‘‘Order on Rehearing, Reconsideration,
and Clarification’’ in the captioned
proceeding.

ANR states that all of its FERC Gas
Tariff, Second Revised Volume No. 1
customers and interested State
Commissions have been mailed a copy
of this filing.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426 in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure (18 CFR
385.211). All such protests should be
filed on or before January 19, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this
application are on file with the
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Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1104 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. RP93–186–004]

Carnegie Natural Gas Co.; Notice of
Proposed Changes in FERC Gas Tariff

January 11, 1995.
Take notice that on January 6, 1995,

Carnegie Natural Gas Company
(Carnegie), tendered for filing as part its
FERC Gas Tariff, Third Revised Volume
No. 1, the following revised tariff sheets,
with a proposed effective date of
February 1, 1995:
First Revised Sheet No. 141A
Second Revised Sheet No. 142
Second Revised Sheet No. 143
Second Revised Sheet No. 144

Carnegie states that it is filing the
above tariff sheets in partial compliance
with the Commission’s Order in Docket
No. RP93–186–000 dated December 2,
1994, which required Carnegie to file
revised tariff language establishing
quarterly as opposed to semi-annual
Transportation Cost Rate filings to
recover the costs associated with
unassigned upstream pipeline capacity.
Carnegie requests that it be allowed a
further extension of time within which
to file the balance of the tariff sheets,
including tariff sheets reallocating
stranded Account No. 858 costs, until
Commission action on Carnegie’s
rehearing request in this proceeding.

Carnegie states that copies of the
filing were served upon all parties to the
above-captioned proceeding.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with 385.211 of the Commission’s Rules
and Regulations. All such protests
should be filed on or before January 19,
1995. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Public Reference Room.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1103 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. CP95–146–000]

K N Interstate Gas Transmission
Company; Request Under Blanket
Authorization

January 10, 1995.
Take notice that on January 4, 1995,

K N Interstate Gas Transmission
Company (KNI), 370 Van Gordon Street,
Lakewood, Colorado 80228–8304, filed
a request with the Commission in
Docket No. CP95–146–000 pursuant to
§ 157.205 of the Commission’s
Regulations under the Natural Gas Act
(NGA) for authorization to construct and
operate 19 delivery taps in Colorado,
Kansas, Nebraska, and Texas under

KNI’s blanket certificate issued in
Docket No. CP83–140–000, et al.
pursuant to Section 7 of the NGA, all as
more fully set forth in the request which
is open to the public for inspection.

KNI proposes to construct and operate
two delivery taps in Colorado; five
delivery taps Kansas; eleven delivery
taps in Nebraska; and one delivery tap,
which would serve as a delivery point
to Westar Transmission Company
(Westar) on behalf of any shipper who
wishes to use this delivery point, in
Texas. (See appendix for further
details). KNI would construct these
delivery taps at an estimated cost of
$96,010.

Any person or the Commission’s staff
may, within 45 days after the
Commission has issued this notice, file
pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to
§ 157.205 of the Regulations under the
NGA (18 CFR 157.205) a protest to the
request. If no protest is filed within the
allowed time, the proposed activity
shall be deemed to be authorized
effective the day after the time allowed
for filing a protest. If a protest is filed
and not withdrawn within 30 days after
the time allowed for filing a protest, the
instant request shall be treated as an
application for authorization pursuant
to Section 7 of the NGA.
Lois D. Cashell,
Secretary.

Appendix

KNI proposes to construct and operate the
following delivery taps:

Place Purpose
Volumes (Mcf)

Cost
Peak day Annual

Colorado:
1. Yuma County 1 ......................................................................................... Grain drying ........... 105 960 $2,500

Kansas:
2. Cheyenne County .................................................................................... Domestic ................ 5 290 400
3. Ellis County .............................................................................................. Domestic ................ 5 230 400
4. Phillips County ......................................................................................... Commercial ............ 20 1,060 870
5. Sherman County ...................................................................................... Domestic ................ 5 230 400
6. Trego County ........................................................................................... Domestic ................ 5 290 400

Nebraska:
7. Adams County ......................................................................................... Grain drying ........... 50 460 1,150
8. Boone County .......................................................................................... Commercial ............ 55 3,160 1,150
9. Buffalo County ......................................................................................... Irrigation ................. 15 480 850
10. Buffalo County ....................................................................................... Irrigation ................. 15 480 850
11. Buffalo County ....................................................................................... Irrigation ................. 20 640 850
12. Buffalo County ....................................................................................... Irrigation ................. 20 640 850
13. Buffalo County ....................................................................................... Grain drying ........... 30 260 870
14. Hall County ............................................................................................ Domestic ................ 5 290 400
15. Kearney County ..................................................................................... Commercial ............ 7 420 400
16. Keith County .......................................................................................... Commercial ............ 30 1,870 870
17. Knox County .......................................................................................... Commercial ............ 4 250 400

Texas:
18. Hemphill County ..................................................................................... Interconnect with

Westar.
40,000 3,000,000 80,000

1 Two taps are for one customer.
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[FR Doc. 95–1097 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. RP94–220–000]

Northwest Pipeline Corp.; Revision to
Notice of Informal Settlement
Conference

January 11, 1995.
Take notice that an informal

settlement conference will be convened
in the above-captioned proceeding at
10:00 a.m. on Thursday, January 19,
1995, continuing at 9:00 a.m. on Friday,
January 20, 1995, at the offices of the
Federal Energy Regulatory Commission,
810 First Street, NE., Washington, DC,
for the purpose of exploring the possible
settlement of the above-referenced
dockets.

Any party, as defined by 18 CFR
385.102(c), or any participant as defined
in 18 CFR 385.102(b), is invited to
attend. Persons wishing to become a
party must move to intervene and
receive intervenor status pursuant to the
Commission’s regulations (18 CFR
385.214) prior to attending.

For additional information please
contact Michael D. Cotleur, (202) 208–
1076, or Donald Williams (202) 208–
0743.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1105 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. RP95–123–000]

Panhandle Eastern Pipe Line
Company; Proposed Changes in FERC
Gas Tariff

January 11, 1995.
Take notice that on January 6, 1995,

Panhandle Eastern Pipe Line Company
(Panhandle), tendered for filing as part
of its FERC Gas Tariff, First Revised
Volume No. 1, the following revised
tariff sheet, with a proposed effective
date of February 1, 1995:
First Revised Sheet No. 239

Panhandle states that this filing is
being made to modify § 8.2(a) of the
General Terms and Conditions to reflect
a shortened deadline for timely
nominations of no later than 8:00 a.m.
on the third business day prior to the
first day of the month for nominations
submitted through the LINK System and
no later than 12:00 p.m. on the fourth
business day prior to the first day of the
month for nominations submitted in
writing.

Panhandle states that copies of this
filing have been served on all affected

customers and applicable state
regulatory commissions.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with §§ 385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before January 19, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1101 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. RP93–106–009]

Texas Gas Transmission Corp.; Notice
of Filing of Refund Report

January 11, 1995.
Take notice that on December 27,

1994, Texas Gas Transmission
Corporation (Texas Gas), filed a refund
report of the amount of refunds made to
its jurisdictional customers for the
period November 1, 1993 through
September 30, 1994.

Texas Gas states the refunds were
made in accordance with the provisions
of Article II of the Stipulation and
Agreement in Texas Gas’ Docket No.
RP93–106. The refunds total
$42,210,133.42 comprising
$40,232,108.69 principal and
$1,978,024.73 interest.

Texas Gas states the refund checks
were mailed on December 20, 1994,
together with transmittal letters and
schedules.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426 in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure (18 CFR
385.211). All such protests should be
filed on or before January 19, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this
application are on file with the

Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1102 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket Nos. RP94–119–000, et al.]

Texas Gas Transmission Corp;
Informal Settlement Conference

January 11, 1995.
Take notice that an informal

settlement conference will be convened
in the above-captioned proceeding on
January 18, 1995, at the offices of the
Federal Energy Regulatory Commission,
810 First Street, NE., Washington, DC
for the purpose of exploring the possible
settlement of the above-referenced
dockets.

Any party, as defined by 18 CFR
385.102(c), or any participant as defined
in 18 CFR 385.102(b), is invited to
attend. Persons wishing to become a
party must move to intervene and
receive intervenor status pursuant to the
Commission’s regulations (18 CFR
385.214).

For additional information please
contact Michael D. Cotleur, (202) 208–
1076, or Russell B. Mamone, (202) 208–
0744.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1098 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. GT95–10–000]

Texas Eastern Transmission
Corporation; Compliance Filing

January 11, 1995.
Take notice that on December 20,

1994, Texas Eastern Transmission
Corporation (Texas Eastern), submits for
filing the contracts listed on Appendices
A and B of the filing, between the
Customers and Texas Eastern, as
Pipeline, under its firm Rate Schedules
CDS, FT–1, SCT, LLFT, SS–1, FSS–1,
FTS, FTS–2, FTS–4, FTS–5, FTS–7,
FTS–8, CTS, and SS.

Texas Eastern states that Appendix A
to the filing lists those contracts
currently effective on Texas Eastern’s
system as of November 1, 1994. Texas
Eastern also states that Appendix B to
the filing lists those contracts on Texas
Eastern’s system that have been
superseded or have terminated prior to
November 1, 1994.

Texas Eastern requests that the
Commission waive all necessary rules
and regulations to permit the contracts
listed on Appendices A and B to the
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filing, to become effective on the first
day of the primary term as stated in
each contract.

Texas Eastern states that a copy of the
letter and the attached contracts are
being set to each firm’s customers.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be
filed on or before January 19, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1099 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. RP95–122–000]

Trunkline Gas Company; Proposed
Changes in FERC Gas Tariff

January 11, 1995.
Take notice that on January 6, 1995,

Trunkline Gas Company (Trunkline),
tendered for filing as part of its FERC
Gas Tariff, First Revised Volume No. 1,
the following revised tariff sheet,
proposed to become effective February
1, 1995.
First Revised Sheet No. 166

Trunkline states that this filing is
being made to modify Section 3.1(B) of
the General Terms and Conditions to
reflect a shortened deadline for timely
nominations of no later than 8:00 a.m.
on the third business day prior to the
first day of the month for nominations
submitted through the LINK System and
no later than 12:00 p.m. on the fourth
business day prior to the first day of the
month for nominations submitted in
writing.

Trunkline states that copies of this
filing have been served on all affected
customers and applicable state
regulatory commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with
§§ 385.211 and 385.214 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before January 19, 1995.

Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.
Lois D. Cashell,
Secretary.
[FR Doc. 95–1100 Filed 1–17–95; 8:45 am]
BILLING CODE 6717–01–M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL–5141–2]

Open Mike Session on Environmental
Auditing; Announcement of
Environmental Auditing Policy Docket

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The Environmental Protection
Agency will conduct an ‘‘open mike’’
session in San Francisco, California on
January 20, 1995 to provide an
opportunity for anyone interested to
comment on whether additional
incentives are needed to encourage self-
disclosure and correction of
environmental violations uncovered
during facility audits. A transcript of
comments will be prepared and made
publicly available. Persons wishing to
comment at the ‘‘open mike’’ session
should fax their name, affiliation, topic,
and phone and fax numbers to one of
the contacts listed below.
DATES: The ‘‘open mike’’ session will be
held on Friday, January 20, 1995
beginning at 8:30 a.m. (pacific time).
ADDRESSES: The open mike session will
be held at the U.S. EPA Region IX
Headquarters, 75 Hawthorne Street, San
Francisco, CA.
FOR FURTHER INFORMATION CONTACT:
Brian P. Riedel, Deputy Special
Counsel, U.S. Environmental Protection
Agency, Office of Compliance (2221–A),
401 M Street, SW., Washington, DC,
20460, phone (202) 564–5006, fax (202)
564–0034 or Geoff Garver, OECA Senior
Policy Counsel, U.S. Environmental
Protection Agency, Office of
Compliance (2221–A), 401 M Street,
SW., Wahsington, DC 20460, phone
564–5017, fax (202) 564–0034.
SUPPLEMENTARY INFORMATION: The
Environmental Protection Agency will
conduct an ‘‘open mike’’ session in San
Francisco, California on January 20,

1995 to provide an opportunity for
anyone interested to comment on
whether additional incentives are
needed to encourage self-disclosure and
correction of environmental violations
uncovered during facility audits.

The open mike session is part of the
Agency’s reassessment of policy relating
to environmental auditing and self-
evaluation by the regulated community.
At the request of the Administrator, the
Office of Enforcement and Compliance
Assurance (OECA) has taken the lead for
the reassessment effort which has
included a public meeting on July 27–
28, 1994, a restatement of policies
relating to environmental auditing in
the Federal Register on July 28, 1994
(59 FR 38455), and development of fact-
based research by the Agency-wide
Environmental Auditing (EA) Policy
Workgroup. The EA Policy Workgroup
is considering a range of policy options.
Further information regarding the
auditing policy reassessment effort can
be found in the Federal Register notice
of June 20, 1994 (59 FR 31914).

In order to facilitate the dissemination
of information relating to the Agency’s
auditing policy reassessment, OECA has
established the environmental auditing
policy docket. The auditing docket
contains, among other things, copies of
over 60 comments from interested
parties, a transcript of the July public
meeting, a summary of a two-day EA
Policy Workgroup meeting, and
important documents relating to
auditing. Comments may still be
submitted for inclusion in the docket.
Comments transcribed from the open
mike session set for January 20, 1995,
will be available through the auditing
docket. Docket information requests can
be accommodated by visiting, faxing, or
calling the Air Docket located at 401 M
Street, SW., Washington, DC 20460.
Requests can be made by faxing (202)
260–1400 or calling (202) 260–7548.
Please reference docket number C–94–
01 when making requests. It is advisable
to obtain an index of documents before
requesting specific documents. Docket
hours of operation are 8 a.m. to 5:30
p.m., Monday through Friday, except
legal holidays.
Elaine G. Stanley,
Director, Office of Compliance, Office of
Enforcement and Compliance Assurance.
[FR Doc. 95–1186 Filed 1–17–95; 8:45 am]
BILLING CODE 6560–50–M

[FRL–5141–5]

Mercury Study Report to Congress

AGENCY: U.S. Environmental Protection
Agency (EPA).
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ACTION: Notice of Public Meeting.

SUMMARY: A peer-review workshop will
be held by the Environmental Criteria
and Assessment Office (ECAO) of EPA’s
Office of Health and Environmental
Assessment to review a draft of EPA’s
Mercury Study Report to Congress
(hereafter ‘‘Draft Report’’). This Draft
Report is being prepared by EPA in
response to Section 112(n)(1)(B) of the
Clean Air Act (CAA) as amended in
1990, which requires EPA to submit to
Congress a study on mercury emissions.

The Draft Report focuses on sources of
mercury emissions to include electric
utility steam generating units,
municipal waste combustion units, and
other sources, including area sources.
Congress directed that the report
evaluate many aspects of mercury
emissions, including the rate and mass
of emissions, health and environmental
effects, technologies to control such
emissions, and the costs of such
controls.
DATES: The workshop will be held on
January 25 and 26, 1995, at the Andrew
W. Breidenbach Environmental
Research Center (AWBERC), 26 W.
Martin Luther King Drive, Cincinnati,
Ohio. The workshop will begin at 8:30
a.m. both days.
ADDRESSES: Eastern Research Group,
Inc. (ERG), an EPA contractor is
providing logistical support for the peer
review workshop. Members of the
public wishing to attend the workshop
as observers should register by phoning
ERG at 617–674–7374. Please note that
space is limited and registrations will be
accepted on a first-come, first-serve
basis.

Time will be allowed for public
comment on both days of the workshop.
Members of the public wishing to
present formal comments at the
workshop should indicate so when
registering. Time will be limited in
order to give everyone an equal
opportunity to speak.

Copies of the Draft Report will be
available at the workshop. Additional
copies also will be available after the
workshop. To obtain a copy of this Draft
Report, interested parties should contact
the ORD Publications Center, U.S.
Environmental Protection Agency, 26
W. Martin Luther King Drive,
Cincinnati, Ohio 45268; telephone (513)
569–7562; fax (513) 569–7566. Please
provide your name, mailing address, the
document title (Mercury Study Report
to Congress), and the document
numbers (EPA/600/P–94/002Aa and
Ab).
FOR FURTHER INFORMATION CONTACT: Dr.
Rita Schoeny, U.S. Environmental

Protection Agency, Office of Health and
Environmental Assessment,
Environmental Criteria and Assesment
Office, 26 W. Martin Luther King Drive,
Cincinnati, Ohio 45268; telephone (513)
569–7544.

Martha Keating, U.S. Environmental
Protection Agency, Office of Air Quality
Planning and Standards, Research
Triangle Park, North Carolina 27711;
telephone (919)–541–5340.
SUPPLEMENTARY INFORMATION: In
response to a mandate from Congress,
EPA has prepared a seven-volume
Mercury Study Report to Congress. The
seven volumes are as follows:
1. Executive Summary
2. Inventory of Anthropogenic Mercury

Emissions in the United States
3. An Assessment of Exposure from

Anthropogenic Mercury Emissions in
the United States

4. Health Effects of Mercury and
Mercury Compounds

5. An Ecological Assessment for
Anthropogenic Mercury Emissions in
the United States

6. Characterization of Human Health
and Wildlife Risks from
Anthropogenic Mercury Emissions in
the United States

7. An Evaluation of Mercury Control
Technologies, Costs, and Regulatory
Issues
A peer-review workshop is being held

as part of the process of scientific
review of the Draft Report. The Draft
Report, authored primarily by EPA
scientists with input from outside
scientific experts, is developmental and
does not represent Agency policy. The
Draft Report is being made available to
the public as part of the Agency’s
continuing commitment to conduct
assessments of important environmental
contaminants in an open and
participatory manner, to keep the public
informed, and to encourage public
review of significant assessments. The
public is invited to attend the
workshop. Seating will be limited, and
advance registration is suggested.
Information about attending the
meetings and obtaining a copy of the
Draft Report is provided elsewhere in
this notice. After the workshop, the
Draft Report will be revised and
subjected to final Agency review before
submission to the Office of Management
and Budget and ultimately to Congress.

Dated: January 11, 1995.
Joseph K. Alexander,
Acting Assistant Administrator for Research
and Development.
[FR Doc. 95–1249 Filed 1–17–95; 8:45 am]
BILLING CODE 6560–50–P

[OPP–180957; FRL 4928–2]

Receipt of Application for Emergency
Exemption to Use Propazine;
Solicitation of Public Comment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has received specific
exemption requests from the Oklahoma
and the New Mexico Departments of
Agriculture (hereafter referred to as the
‘‘Applicants’’) to use the pesticide
propazine (CAS 139–40–2) to treat up to
280,000 and 50,000 acres, respectively,
of sorghum to control pigweed. The
Applicants propose the use of a new
(unregistered) chemical; therefore, in
accordance with 40 CFR 166.24, EPA is
soliciting public comment before
making the decision whether or not to
grant the exemptions.
DATES: Comments must be received on
or before February 2, 1995.
ADDRESSES: Three copies of written
comments, bearing the identification
notation ‘‘OPP–180957’’ should be
submitted by mail to: Public Response
and Program Resource Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
comments to: Rm. 1132, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Information submitted in any
comment concerning this notice may be
claimed confidential by marking any
part or all of that information as
‘‘Confidential Business Information.’’
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain Confidential Business
Information must be provided by the
submitter for inclusion in the public
record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice. All written
comments filed pursuant to this notice
will be available for public inspection in
Rm. 1132, Crystal Mall No. 2, 1921
Jefferson Davis Highway, Arlington, VA,
from 8 a.m. to 4 p.m., Monday through
Friday, except legal holidays.
FOR FURTHER INFORMATION CONTACT: By
mail: Andrea Beard, Registration
Division (7505W), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW, Washington, DC
20460. Office location and telephone
number: Floor 6, Crystal Station #1,
2800 Jefferson Davis Highway,
Arlington, VA, (703) 308–8791.
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SUPPLEMENTARY INFORMATION: Pursuant
to section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
(7 U.S.C. 136p), the Administrator may,
at her discretion, exempt a state agency
from any registration provision of
FIFRA if she determines that emergency
conditions exist which require such
exemption. The Applicants have
requested the Administrator to issue
specific exemptions for the use of
propazine on sorghum to control
pigweed. Information in accordance
with 40 CFR part 166 was submitted as
part of this request.

Sorghum is grown as a rotational crop
with cotton and wheat, in order to
comply with the soil conservation
requirements. Propazine, which was
formerly registered for use on sorghum,
was voluntarily canceled by the former
Registrant, who did not wish to support
its re-registration. The Applicants claim
that this has left sorghum growers in
Oklahoma and New Mexico with no
preemergent herbicides that will
adequately control certain broadleaf
weeds, especially pigweed. Until 1993–
4, the first season an exemption was
requested, growers were using existing
stocks of propazine. The Applicants
state that other available herbicides
have serious limitations on their use,
making them unsuitable for control of
pigweed in sorghum. Although the
original Registrant of propazine has
decided not to support this chemical
through reregistration, another company
has committed to support the data
requirements for this use. Propazine was
once registered for this use, but has now
been voluntarily canceled and is
therefore considered to be a new
chemical.

The Applicants state that, since
growers used existing stocks of
propazine between the time of its
voluntary cancellation and the
availability of propazine under an
emergency exemption, yields have not
shown a decrease. However, the
Applicants claim that significant
economic losses will occur without the
availability of propazine.

The Applicants propose to apply
propazine at a maximum rate of 1.2 lbs.
active ingredient (a.i.), (2.4 pts. of
product) per acre, by ground or air, with
a maximum of one application per crop
growing season. Therefore, use under
this exemption could potentially
amount to a maximum total of 336,000
lbs. of active ingredient (84,000 gal. of
product) in Oklahoma, and 60,000 lbs.
of active ingredient (15,000 gal. of
product) in New Mexico. This is the
second time that Oklahoma and New
Mexico have applied for this use of
propazine on sorghum under section 18

of FIFRA. Oklahoma and New Mexico
were issued exemptions for this use for
last growing season.

This notice does not constitute a
decision by EPA on the applications
themselves. The regulations governing
section 18 require publication of a
notice of receipt of an application for a
specific exemption proposing use of a
new chemical (i.e., an active ingredient
not contained in any currently
registered pesticide). Such notice
provides for opportunity for public
comment on the application.
Accordingly, interested persons may
submit written views on this subject to
the Field Operations Division at the
address above.

The Agency, accordingly, will review
and consider all comments received
during the comment period in
determining whether to issue the
emergency exemptions requested by the
Oklahoma and New Mexico
Departments of Agriculture.

List of Subjects

Environmental protection, Pesticides
and pests, Crisis exemptions.

Dated: January 6, 1995.

Lois Rossi,
Acting Director, Registration Division, Office
of Pesticide Programs.

[FR Doc. 95–1190 Filed 1–17–95; 8:45 am]
BILLING CODE 6560–50–F

FEDERAL COMMUNICATIONS
COMMISSION

Public Information Collection
Requirement Submitted to Office of
Management and Budget for Review

January 6, 1995.
The Federal Communications

Commission has submitted the
following information collection
requirement to OMB for review and
clearance under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507).

Copies of this submission may be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., 2100 M Street, NW., Suite
140, Washington, DC 20037, (202) 857–
3800. For further information on this
submission contact Judy Boley, Federal
Communications Commission, (202)
418–0214. Persons wishing to comment
on this information collection should
contact Timothy Fain, Office of
Management and Budget, Room 10214
NEOB, Washington, DC 20503, (202)
395–3561.
OMB Number: 3060–0149.

Title: Part 63—§ 214 Application and
Supplemental Information
Requirements (§ 63.01 - 63.601).

Action: Revision of a currently
approved collection.

Respondents: Businesses or other for-
profit.

Frequency of Response: Quarterly,
and on occasion reporting requirements.

Estimated Annual Burden: 510
responses, 13.3 hours average burden
per response, 6,820 hours total annual
burden.

Needs and Uses: The Commission
modified its rules to enable local
telephone companies (LECs) to
participate in the video marketplace
through video dialtone. The
Commission concluded that allowing
telephone company involvement in the
video marketplace, consistent with
statutory telephone company-cable
television cross-ownership restrictions,
will advance the FCC’s goals of creating
opportunities and incentives to develop
an advanced telecommunications
infrastructure, increasing competition in
the video marketplace, and enhancing
the diversity of video services to the
American public in order to promote
consumer choice.

The Commission decided that it will
permit, but not require LECs to provide
video dialtone to the public consistent
with the existing regulatory framework
for non-video enhanced services and
subject to additional requirements.
These additional requirements, which
have been approved by the Office of
Management and Budget (OMB),
provided, in relevant part, that: (1) LECs
wishing to offer video dialtone must
make available to multiple service
providers, on a nondiscriminatory
common carrier basis, a basic platform
that will deliver video programming and
potentially other services to end users;
(2) local telephone companies will be
permitted to provide some additional
enhanced and other non-common
carrier services to customers of the
common carrier platform, and the
Commission will apply existing
safeguards against anticompetitive
conduct; and (3) in addition to existing
requirements of Part 63, telephone
companies that wish to offer video
dialtone must describe how their
proposed construction and operation of
the basic platform will serve multiple
video programmers and expand as
demand increases.

In CC Docket No. 87–266, MO&O on
Reconsideration and Third FNPRM, the
Commission requires LECs providing
video dialtone service to notify the
Chief of the Common Carrier Bureau of
any anticipated or existing capacity
shortfall in their video dialtone platform
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and of plans for addressing such
shortfall. Such notice must be provided
within thirty days after the LEC
becomes aware of an anticipated
shortfall or within five days after
denying capacity to a video
programmer, whichever occurs first.
The Commission also conforms its
existing enhanced services safeguards
against anticompetitive conduct by
adding video dialtone delivery service
to the service categories for which it
requires that Regional Bell Operating
Companies (RBOCs) and GTE Service
Corporation (GTE) report installation
and maintenance activities. In addition,
the Commission requires the RBOCs and
GTE to file, within 90 days after
publication in the Federal Register, a
detailed description of the types of
Customer Proprietary Network
Information (CPNI) to which they
anticipate having access as providers of
video dialtone service, and to explain
how they would plan to use such
information in marketing video dialtone
services to video programmers or
consumers.
Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR Doc. 95–1159 Filed 1–17–95; 8:45 am]
BILLING CODE 6712–0l–F

Public Information Collection
Requirement Submitted to Office of
Management and Budget for Review

January 6, 1995.
The Federal Communications

Commission has submitted the
following information collection
requirements to OMB for review and
clearance under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507).

Copies of these submissions may be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., 2100 M Street, NW., Suite
140, Washington, DC 20037, (202) 857–
3800. For further information on this
submission contact Dorothy Conway,
Federal Communications Commission,
(202) 418–0217 or via internet at
DConway@FCC.GOV. Persons wishing
to comment on this information
collection should contact Timothy Fain,
Office of Management and Budget,
Room 10214 NEOB, Washington, DC
20503, (202) 395–3561.
OMB Number: 3060–0411.

Title: § 1.720–1.735, Formal
Complaints Against Common Carriers.

Action: Extension of a currently
approved collection.

Respondents: Businesses or other for-
profit; individuals or households; Not-

for-profit institutions; Federal
Government and State, Local or Tribal
Governments.

Frequency of Response: On occasion.
Estimated Annual Burden: 760

responses; 10 hours burden per
response; 7,600 hours total annual
burden.

Needs and Uses: § 1.720 through
1.735 of 47 CFR were promulgated to
implement § 208 of the Communications
Act 47 U.S.C. which provides that any
person may file a complaint with the
FCC regarding acts or omissions of
common carriers subject to the
Communications Act. This section
obligates the FCC to serve such
complaints on the affected carrier for
response or resolution. The Commission
is also obligated to investigated
unsatisfied complaints. The information
is used to determine whether a violation
of the Communications Act or the
Commission’s rules has occurred.

OMB Number: 3060–0179.
Title: § 73.1590 Equipment

Performance Measurements.
Action: Extension of a currently

approved collection.
Respondents: Business or other for

profit.
Frequency of Response: On occasion.
Estimated Annual Burden: 12,753

responses; 0.64 hours per response
(approximately 38 minutes); 8,127 hours
total annual burden.

Needs and Uses: § 73.1590 request
broadcast licensees to make audio and
visual equipment performance
measurements for each main transmitter
and retain complete data at the
transmitter. These measurements
minimize the potential for interference
to other stations. FCC staff use this
information to identify sources of
interference.

OMB Number: 3060–0210.
Title: § 73.1930 Political Editorials.
Action: Extension of a currently

approved collection.
Respondents: Individuals or

households; Business or other for-profit.
Frequency of Response: On occasion.
Estimated Annual Burden: 2,309

responses; 3 hours per response; 6,927
hours total annual burden.

Needs and Uses: § 73.1930 requires
that when a commercial licensee in an
editorial opposes or endorses a
candidate, the licensee must notify the
other qualified candidate(s) for the same
office or the candidate opposed. This
information is used to provide a
qualified candidate reasonable
opportunity to respond to the editorial.

Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR 95–1160 Filed 1–17–95; 8:45 am]
BILLING CODE 6712–0l–F

[WT Dkt. No. 94–147: FCC 94–315]

Order To Show Cause, Hearing
Designation Order and Notice of
Opportunity for Hearing for Forfeiture

AGENCY: Federal Communications
Commission.
ACTION: Order to show cause, hearing
designation order and notice of
opportunity for hearing for forfeiture.

SUMMARY: On December 9, 1994
(released December 13, 1994), the
Commission adopted an order which
requires James A. Kay, Jr. (Kay), holder
of one hundred sixty four land mobile
licenses in the Los Angeles area to show
cause why his licenses should not be
revoked or cancelled, why he should
not be ordered to cease and desist from
certain violations of the
Communications Act of 1934 as
amended and the Commission’s Rules,
why an order for forfeiture should not
issue, and designated the matters for a
hearing before an Administrative Law
Judge at a time and place to be
designated in a subsequent Order.
FOR FURTHER INFORMATION CONTACT:
W. Riley Hollingsworth or William H.
Kellett at (717) 337–1311, or Gary
Schonman at (202) 632–6402.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Order to
Show Cause, Hearing Designation Order
and Notice of Opportunity for Hearing
for Forfeiture adopted on December 9,
1994 and released on December 13,
1994. The full text of the order
including a listing of the licenses at
issue are available for inspection and
copying at the FCC Docket Branch
(Room 230) at 1919 M Street NW.,
Washington, DC. The text of the order
may be purchased by calling ITS, at
(202) 857–3800.

The Commission discussed generally
alleged violations by Kay of the
Communications Act as amended (the
‘‘Act’’) and of the Commission’s Rules.
The Commission Order relates to 164
Private Land Mobile licenses authorized
under Part 90 of the Commission’s
Rules. 47 CFR 90.1 et seq. The
Commission proceeded to designate the
following issues for hearing:

(a) whether James A. Kay, Jr. has
violated Section 308(b) of the Act and/
or 47 CFR 1.17, by failing to provide
requested information in his responses
to Commission inquiries; (b) whether
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James A. Kay, Jr. has willfully or
repeatedly operated a conventional
station in the trunked mode in violation
of 47 CFR 90.113; (c) whether Kay has
willfully or repeatedly violated any of
the Commission’s construction and
operation requirements in violation of
47 CFR 90.155, 90.157, 90.313, 90.623,
90.627, 90.631, and 90.633; (d) whether
James A. Kay, Jr. has abused the
Commission’s processes by filing
applications in multiple names in order
to avoid compliance with the
Commission’s channel sharing and
recovery provisions in violation of 47
CFR 90.623 and 90.629; (e) whether
James A. Kay, Jr. willfully or
maliciously interfered with the radio
communications of other systems, in
violation of Sections 333 of the Act; (f)
whether James A. Kay, Jr. has abused
the Commission’s processes in order to
obtain cancellation of other licenses; (g)
in light of the evidence adduced
pursuant to the foregoing issues,
whether James A. Kay, Jr. is qualified to
remain a Commission licensee; and (h)
whether any of James A. Kay, Jr.’s
licenses have automatically cancelled as
a result of violations listed in
subparagraph (c) pursuant to 47 CFR
90.155, 90.157, 90.631 or 90.633.

The Commission also directed
pursuant to Sections 312 (b) and (c) of
the Act that Kay show cause why he
should not be ordered to cease and
desist from failing to operate his Private
Land Mobile Radio licenses
substantially as set forth in the licenses,
from violating Sections 308(b) and 333
of the Act, from violating 47 CFR 1.17,
90.155, 90.157, 90.313, 90.623, 90.627,
90.629, 90.631, 90.633 and/or from
certain abuses of process.

The Commission also ordered that it
be determined, pursuant to section 503
of the Act, whether an Order For
Forfeiture shall be issued against James
A. Kay, Jr. for willful and/or repeated
violations of the Act and the
Commission’s Rules discussed in the
preceding paragraphs in an amount not
to exceed $10,000 for each violation or
each day of a continuing violation,
except that the amount assessed for any
continuing violation shall not exceed a
total of $75,000 for any single act or
failure to act.

The Commission ordered that to avail
himself of the opportunity to be heard,
Kay, in person or by attorney, shall file
with the Commission (within thirty (30)
days of the receipt of the Order to Show
Cause, Hearing Designation Order and
Notice of Opportunity for Hearing for
Forfeiture) a written appearance stating
that he will appear at the hearing and
present evidence on the matters
specified in the Order. If Kay fails to file

an appearance within the time
specified, his right to a hearing shall be
deemed to have been waived. Where a
hearing is waived, a written statement
in mitigation or justification may be
submitted within thirty (30 days of the
receipt of the Order. In the event the
right to a hearing is waived, the
presiding Officer, or the Chief
Administrative Law Judge, if no
presiding officer has been designated,
will terminate the hearing proceeding
and certify the case to the Commission
in the regular course of business and an
appropriate order will be entered. See
47 CFR 1.92 of the Commission’s rules.
Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR Doc. 95–1087 Filed 1–17–95; 8:45 am]
BILLING CODE 6712–01–M

FEDERAL MARITIME COMMISSION

Agreement(s) Filed; South Europe
American Conference, et al.

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 800 North
Capitol Street, NW., 9th Floor.
Interested parties may submit comments
on each agreement to the Secretary,
Federal Maritime Commission,
Washington, DC 20573, within 10 days
after the date of the Federal Register in
which this notice appears. The
requirement for comments are found in
§ 572.603 of Title 46 of the Code of
Federal Regulations. Interested persons
should consult this section before
communicating with the Commission
regarding a pending agreement.

Agreement No.: 202–0114456–006.
Title: South Europe American

Conference.
Parties:
Cast Logistics (USA) Limited
Cho Yang Shipping Co., Ltd.
Compagnie Maritime d’Affretement
DSR Senator Lines GmbH
Evergreen Marine Corporation

(Taiwan) Ltd.
‘‘Italia’’ di Navigazione, S.p.A.
Lykes Bros. Steamship Co., Ltd.
A.P. Moller Maersk Line
Nedlloyd Lijnen B.V.
P&O Containers Limited
Sea-Land Service, Inc.
Zim Israel Navigation Company, Ltd.
Synopsis: The proposed amendment

modifies Article 14.1 and adds a new

Article 14.3 provision to service
contracts.

Agreement No.: 217–011486.
Title: NL/Tricon Agreement.
Parties:
Cho Yang Shipping Co., Ltd. (‘‘CYS’’)
DSR Senator Lines GmbH (‘‘DSL’’)
Nedlloyd Lijnen B.V. (‘‘Nedlloyd’’)
Synopsis: The proposed Agreement

authorizes CYS and DSL to charter
space to Nedlloyd in the trade between
Mediterranean ports in Spain, France,
and Italy and Arabian/Persian Gulf and
Red Sea ports (including the Arabian
Peninsula and Gulfs of Aden and Oman)
on the one hand; and U.S. Atlantic
Coast ports on the other hand.

Agreement No.: 224–200907.
Title: Port Authority of New York &

New Jersey/Neptune Orient Lines
Container Incentive Agreement.

Parties:
Port Authority of New York & New

Jersey (‘‘Port’’)
Neptune Orient Lines (‘‘NOL’’)
Synopsis: The Agreement provides for

the Port to pay NOL an incentive of
$15.00 for each import container and
$25.00 for each export container loaded
or unloaded from a vessel at the Port’s
marine terminals during calendar year
1995, provided each container is
shipped by rail to or from points more
than 260 miles from the Port.

Agreement No.: 224–200908.
Title: Port of New York & New Jersey/

Mediterranean Shipping Co., S.A.
Container Incentive Agreement.

Parties:
Port Authority of New York & New

Jersey (‘‘Port’’)
Mediterranean Shipping Co., S.A.

(‘‘MSC’’)
Synopsis: The Agreement provides for

the Port to pay MSC an incentive of
$15.00 for each import container and
$25.00 for each export container loaded
or unloaded from a vessel at the Port’s
marine terminals during calendar year
1995, provided each container is
shipped by rail to or from points more
than 260 miles from the Port.

Dated: January 11, 1995.
By Order of the Federal Maritime

Commission.
Joseph C. Polking,
Secretary.
[FR Doc. 95–1149 Filed 1–17–95; 8:45 am]
BILLING CODE 6730–01–M

Port of Houston Authority;
Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice that the following
agreement(s) has been filed with the
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Commission pursuant to section 15 of
the Shipping Act, 1916, and section 5 of
the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, D.C. Office of the Federal
Maritime Commission, 800 North
Capitol Street, N.W., 9th Floor.
Interested parties may submit protests
or comments on each agreement to the
Secretary, Federal Maritime
Commission, Washington, D.C. 20573,
within 10 days after the date of the
Federal Register in which this notice
appears. The requirements for
comments and protests are found in
§ 560.602 and/or 572.603 of Title 46 of
the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Any person filing a comment or
protest with the Commission shall, at
the same time, deliver a copy of that
document to the person filing the
agreement at the address shown below.

Agreement No.: 224–200909.
Title: Port of Houston Authority/

Shippers Stevedoring Company
Tonnage Assessment Assignment
Agreement.

Parties:
Port of Houston Authority (‘‘Port’’)
Shippers Stevedoring Company

(‘‘SSC’’)
Filing Agent: Martha T. Williams, Port

of Houston Authority, P.O. Box 2562,
Houston, TX 77252–2562.

Synopsis: The proposed Agreement
authorizes SSC to perform freight
handling services at the Port’s Wharves
and Transit Sheds Number Two Section
A (East). The term of the Agreement
ends June 30, 1995.

Agreement No.: 224–200910.
Title: Port of Houston Authority/

Shippers Stevedoring Company
Guarantee Assignment Agreement.

Parties:
Port of Houston Authority (‘‘Port’’)
Shippers Stevedoring Company

(‘‘SSC’’)
Filing Agent: Martha T. Williams, Port

of Houston Authority, P.O. Box 2562,
Houston, TX 77252–2562.

Synopsis: The proposed Agreement
authorizes SSC to perform freight
handling services at the Port’s Wharves
and Transit Sheds Number 31. The term
of the Agreement ends June 30, 1995.

Agreement No.: 224–200911.
Title: Port of Houston Authority/Port-

Cooper/T. Smith Stevedoring Guarantee
Assignment Agreement.

Parties:
Port of Houston Authority (‘‘Port’’)

Port-Cooper/T. Smith Stevedoring
(‘‘PCTSS’’)

Filing Agent: Martha T. Williams, Port
of Houston Authority, P.O. Box 2562,
Houston, TX 77252–2562.

Synopsis: The proposed Agreement
authorizes PCTSS to perform freight
handling services at the Port’s Wharves
and Transit Sheds Number 16 through
18. The term of the Agreement ends
June 30, 1995.

Agreement No.: 224–200912.
Title: Port of Houston Authority/C.T.

Stevedoring, Inc., D/B/A Port-Cooper/T.
Smith Stevedoring Guarantee
Assignment Agreement.

Parties:
Port of Houston Authority (‘‘Port’’)
C.T. Stevedoring, Inc. D/B/A Port-

Cooper/T. Smith Stevedoring
(‘‘PCTSS’’)

Filing Agent: Martha T. Williams, Port
of Houston Authority, P.O. Box 2562,
Houston, TX 77252–2562.

Synopsis: The proposed Agreement
authorizes PCTSS to perform freight
handling services at the Port’s Wharves
and Transit Sheds Number 8 and 9. The
term of the Agreement ends June 30,
1995.

Agreement No.: 224–200913.
Title: Port of Houston Authority/

Strachan Shipping Company Tonnage
Assessment Assignment Agreement.

Parties:
Port of Houston Authority (‘‘Port’’)
Strachan Shipping Company (‘‘SSC’’)
Filing Agent: Martha T. Williams, Port

of Houston Authority, P.O. Box 2562,
Houston, TX 77252–2562.

Synopsis: The proposed Agreement
authorize SSC to perform freight
handling services at the Port’s Wharves
and Transit Sheds Number Two Section
B (West). The term of the Agreement
ends June 30, 1995.

Agreement No.: 224–200914.
Title: Port of Houston Authority/

CERES Gulf Incorporated Guarantee
Assignment Agreement.

Parties:
Port of Houston Authority (‘‘Port’’)
CERES Gulf Incorporated (‘‘CGI’’)
Filing Agent: Martha T. Williams, Port

of Houston Authority, P.O. Box 2562,
Houston, TX 77252–2562.

Synopsis: The proposed Agreement
authorizes CGI to perform freight
handling services at the Port’s Wharves
and Transit Sheds Number 19 and 20.
The term of the Agreement ends June
30, 1995.

Agreement No.: 224–200915.
Title: Port of Houston Authority/

Fairway Terminal Corporation Tonnage
Assessment Assignment Agreement.

Parties:
Port of Houston Authority (‘‘Port’’)
Fairway Terminal Corporation

(‘‘FTC’’)
Filing Agent: Martha T. Williams, Port

of Houston Authority, P.O. Box 2562,
Houston, TX 77252–2562.

Synopsis: The proposed Agreement
authorizes FTC to perform freight
handling services at the Port’s Wharves
and Transit Sheds Number One Section
B (West to Pole Number Seven). The
term of the Agreement ends June 30,
1995.

Agreement No.: 224–200916.
Title: Port of Houston Authority/

Fairway Terminal Corporation
Guarantee Assignment Agreement.

Parties:
Port of Houston Authority (‘‘Port’’)
Fairway Terminal Corporation

(‘‘FTC’’)
Filing Agent: Martha T. Williams, Port

of Houston Authority, P.O. Box 2562,
Houston, TX 77252–2562.

Synopsis: The proposed Agreement
authorizes FTC to perform freight
handling services at the Port’s Wharves
and Transit Sheds Number 27 through
29. The term of the Agreement ends
June 30, 1995.

Agreement No.: 224–200917.
Title: Port of Houston Authority/

Strachan Shipping Company Guarantee
Assignment Agreement.

Parties:
Port of Houston Authority (‘‘Port’’)
Strachan Shipping Company (‘‘SSC’’)
Filing Agent: Martha T. Williams, Port

of Houston Authority, P.O. Box 2562,
Houston, TX 77252–2562.

Synopsis: The proposed Agreement
authorizes SSC to perform freight
handling services at the Port’s Wharves
and Transit Sheds Number 24 E.
through 26. The term of the Agreement
ends June 30, 1995.

Dated: January 11, 1995.
By Order of the Federal Maritime

Commission.
Joseph C. Polking,
Secretary.
[FR Doc. 95–1150 Filed 1–17–95; 8:45 am]
BILLING CODE 6730–01–M

FEDERAL TRADE COMMISSION

Revised Jurisdictional Thresholds for
Section 8 of the Clayton Act

AGENCY: Federal Trade Commission.
ACTION: Notice.

SUMMARY: The Federal Trade
Commission announces the revised
thresholds for interlocking directorates
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required by the 1990 amendment of
section 8 of the Clayton Act. Section 8
prohibits, with certain exceptions, one
person from serving as a director or
officer of two competing corporations if
two thresholds are met. Competitor
corporations are covered by section 8 if
each one has capital, surplus, and
undivided profits aggregating more than
$10,000,000, with the exception that no
corporation is covered if the competitive
sales of either corporation are less than
$1,000,000. Section 8(a)(5) requires the
Federal Trade Commission to revise
those thresholds annually, based on the
change in gross national product. The
new thresholds, which take effect
immediately, are $12,804,000 for section
8(a)(1), and $1,280,400 for section
8(a)(2)(A).
EFFECTIVE DATE: January 18, 1995.
FOR FURTHER INFORMATION CONTACT:
James Mongoven, Bureau of
Competition, Office of Policy and
Evaluation, (202) 326–2879.

Authority: 15 U.S.C. 19(a)(5)).
By direction of the Commission.

Donald S. Clark,
Secretary.
[FR Doc. 95–1154 Filed 1–17–95; 8:45 am]
BILLING CODE 6750–01–M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

National Institute of Neurological
Disorders and Stroke; Notice of
Meetings

Pursuant to Public Law 92–463,
notice is hereby given of meetings of the
National Institute of Neurological
Disorders and Stroke (NINDS).

The National Advisory Neurological
Disorders and Stroke Council and its
subcommittee meetings will be open to
the public as indicated below.
Attendance by the public will be limited
to space available.

The meetings will be closed to the
public as indicated below in accordance
with the provisions set forth in Sections
552b(c)(4) and 552b(c)(6), Title 5, U.S.C.
and section 10(d) of Public Law 92–463,
for the review, discussion and
evaluation of individual grant
applications. These applications and
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Summaries of meetings, rosters of
committee members, and other
information pertaining to the meetings
can be obtained from the Executive
Secretary or the Scientific Review
Administrator indicated. Individuals
who plan to attend and need special
assistance, such as sign language
interpretation or other reasonable
accommodations, should contact the
Executive Secretary listed for the
meeting.

Name of Committee: The Planning
Subcommittee of the National Advisory
Neurological Disorders and Stroke Council.

Date: February 15, 1995.
Place: National Institutes of Health,

Building 32, Conference Room 8A28, 9000
Rockville Pike, Bethesda, MD 20892.

Open: 1:30 p.m.–3 p.m.
Agenda: To discuss program planning and

fiscal matters.
Closed: 3 p.m.—recess.
Name of Committee: National Advisory

Neurological Disorders and Stroke Council.
Date: February 16–17, 1995.
Place: National Institutes of Health,

Building 1, Wilson Hall, 9000 Rockville Pike,
Bethesda, MD 20892.

Open: February 16, 9 a.m.–1 p.m.
Agenda: A report by the Director, NINDS,

a report by the Acting Director, Division of
Extramural Activities, NINDS, a scientific
presentation by an NINDS intramural
scientist and a presentation by the Director
of the National Center for Human Genome
Research.

Closed: February 16, 1 p.m.—recess;
February 17, 8:30 a.m.—adjournment.

Executive Secretary: Constance W. Atwell,
Ph.D., Acting Director, Division of
Extramural Activities, NINDS, National
Institutes of Health, Bethesda, MD 20892,
Telephone: (301) 496–9248.

The following meetings will be totally
closed to review and evaluate grant
applications:

Name of Committee: Neurological
Disorders Program Project Review B.
Committee.

Date: February 8–9, 1995.
Time: February 8, 7:30 a.m.—recess;

February 9, 7:30 a.m.—adjournment.
Place: Miyako Hotel, 1625 Post Street, San

Francisco, CA 94115.
Contact Person: Dr. Paul Sheehy, Scientific

Review Administrator, National Institutes of
Health, Federal Building, Room 9C10,
Bethesda, MD 20892, (301) 496–9223.

Name of Committee: Neurological
Disorders Program Project Review A
Committee.

Date: February 12–14, 1995.
Time: February 12, 1 p.m.—recess;

February 13, 8:30 a.m.—recess; February 14,
8:30 a.m.—adjournment.

Place: Hawthorn Suites Hotel, 181 Church
Street, Charleston, SC 29401.

Contact Person: Dr. Katherine Woodbury,
Scientific Review Administrator, National
Institutes of Health, Federal Building, Room
9C14, Bethesda, MD 20892, (301) 496–9223.

Name of Committee: Training Grant and
Career Development Review Committee.

Date: March 2–3, 1995.
Time: March 2, 8 p.m.—recess; March 3, 8

a.m.—adjournment.
Place: Hyatt Regency, One Bethesda Metro

Center, Bethesda, MD 20892.
Contact Person: Dr. Alfred Gordon,

Scientific Review Administrator, National
Institutes of Health, Federal Building, Room
9C14, Bethesda, MD 20892, (301) 496–9223.

(Catalog of Federal Domestic Assistance
Program No. 93.853, Clinical Research
Related to Neurological Disorders; No.
93.854, Biological Basis Research in the
Neurosciences)

Dated: January 11, 1995.

Susan K. Feldman,
Committee Management Officer, NIH.
[FR Doc. 95–1092 Filed 1–17–95; 8:45 am]

BILLING CODE 4140–01–M

Ad Hoc Review Committee for the
Recombinant DNA Advisory
Committee; Notice of Meeting

Notice is given of a meeting of the Ad
Hoc Review Committee for the
Recombinant DNA Advisory Committee
on February 3, 1995, at the National
Institutes of Health, Building 31, 9000
Rockville Pike, Bethesda, Maryland
20892. The meeting will be held from
approximately 9 a.m. to 12 noon in
Room 2C15, and continue in Room
5A16 from approximately 12 noon to
adjournment at approximately 5 p.m.
The meeting will be open to the public
to discuss three major topics for review:
(1) Domain and mandate of the
Recombinant DNA Advisory Committee;
(2) composition of the Recombinant
DNA Advisory Committee; and (3)
Recombinant DNA Advisory
Committee’s review of human gene
transfer protocols. Members of the
public wishing to speak at this meeting
may be given such opportunity at the
discretion of the Chair.

Dr. Nelson A. Wivel, Director, Office
of Recombinant DNA Activities, Suite
323, National Institutes of Health, 6006
Executive Boulevard, MSC 7052,
Bethesda, Maryland 20892–7052, Phone
(301) 496–9838, FAX (301) 496–9839,
will provide materials to be discussed at
this meeting, roster of committee
members, and substantive program
information. Individuals who plan to
attend and need special assistance, such
as sign language interpretation or other
reasonable accommodations, should
contact Dr. Wivel in advance of the
meeting. A summary of the meeting will
be available at a later date.
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Dated: January 11, 1995.
Susan K. Feldman,
Committee Management Officer, NIH.
[FR Doc. 95–1091 Filed 1–17–95; 8:45 am]
BILLING CODE 4140–01–M

Notice of Meeting; Chairpersons,
Boards of Scientific Counselors for
Institutes, Centers and Divisions at NIH

Notice is hereby given of a meeting
scheduled by the Deputy Director for
Intramural Research at the National
Institutes of Health with the
chairpersons of the Boards of Scientific
Counselors. The Boards of Scientific
Counselors are an advisory group to the
Scientific Directors of the Intramural
Research Programs at the NIH. This
meeting will take place 10 a.m. to 4 p.m.
on January 23, 1995, at the NIH, 9000
Rockville Pike, Bethesda, MD, Building
31, Conference Room #6. The meeting
will include a discussion of the new
Manual Chapter 3005 governing the
process of reviewing intramural
research programs and scientists. For
additional information, contact Ms.
Audrey Boyle at the Office of Intramural
Research, NIH, Building 1, Room 114,
Telephone (301) 496–1921 or Fax (301)
402–4273.

Dated: December 30, 1994.
Ruth Kirschstein,
Deputy Director, NIH.
[FR Doc. 95–1093 Filed 1–17–95; 8:45 am]
BILLING CODE 4140–01–M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

Office of the Assistant Secretary for
Public and Indian Housing

[Docket No. N–95–3853; FR–3833–N–01]

Preferences for Admission to Assisted
Housing; Preference for Working
Families—Notice of Statutory
Amendment

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner; and Office of the
Assistant Secretary for Public and
Indian Housing, HUD.
ACTION: Notice.

SUMMARY: This notice advises that
sections 6(c)(4)(A)(ii) and (8)(d)(1)(A)(ii)
of the U.S. Housing Act of 1937 were
amended by the HUD Appropriations
Act for Fiscal Year 1995 to provide a
discretionary local preference for

admission to public housing and HUD-
assisted housing for ‘‘families that
include one or more adult members who
are employed.’’ The amendment by the
HUD Appropriations Act provides that
this preference for working families
‘‘shall be effective only during fiscal
year 1995.’’
FOR FURTHER INFORMATION CONTACT: For
the public housing and Section 8
Moderate Rehabilitation programs,
Edward Whipple, Director, Occupancy
Division, Office of Public Housing, (202)
708–0744 (voice); (202) 708–0850
(TDD).

For the Section 8 programs except for
the Moderate Rehabilitation program,
Barbara Hunter, Acting Director,
Planning and Procedures Division,
Office of Multifamily Housing, Office of
Housing (202) 708–3944 (voice); (202)
708–4594 (TDD).

None of these telephone numbers is
toll-free. All of the individuals listed are
located at the Department of Housing
and Urban Development, 451 Seventh
Street, SW, Washington, DC 20410.

SUPPLEMENTARY INFORMATION:

I. Background

Sections 6(c)(4)(A)(ii) and
(8)(d)(1)(A)(ii) of the U.S. Housing Act
of 1937 (1937 Act) (42 U.S.C. 1437d and
42 U.S.C. 1437f) provide an illustrative
list of local preferences that may be
given by housing authorities and project
owners in selecting residents for public
housing and section 8 existing housing.
The Departments of Veterans Affairs
and Housing and Urban Development,
and Independent Agencies
Appropriations Act, 1995 (Pub. L. 103–
327, approved September 28, 1994, 108
Stat. 2315) (HUD Appropriations Act for
FY 1995) amended these sections of the
1937 Act to add an additional,
illustrative local preference for ‘‘families
that include one or more adult members
who are employed.’’

For public housing, section
6(c)(4)(A)(ii) of the 1937 Act, as
amended by the HUD Appropriations
Act of FY 1995, provides in relevant
part that:

[E]xcept for projects or portions of projects
specifically designated for elderly families
with respect to which the Secretary has
determined that application of this
subparagraph would result in excessive
delays in meeting the housing need of such
families, the establishment of tenant criteria
which * * *

(ii) for any remaining units to be made
available for occupancy give preference in
accordance with a system of preferences
established by the public housing agency in
writing and after public hearings to respond
to local housing needs and priorities, which
may include * * * (V) assisting families that

include one or more adult members who are
employed.

For section 8 existing housing, section
(8)(d)(1)(A)(ii) of the 1937 Act, as
amended by the HUD Appropriations
Act for FY 1995, provides in relevant
part that:

[T]he selection of tenants for such units
shall be the function of the owner, subject to
the provisions of the annual contributions
contract between the Secretary and the
agency, except that the tenant selection
criteria used by the owner * * *

(ii) for any remaining assistance in any 1-
year period give preference to families who
qualify under a system of local preferences
established by the public housing agency in
writing and after public hearing to respond
to local housing needs and priorities, which
may include * * *

(V) assisting families that include one or
more adult members who are employed.

The Department notes that these
amendments only apply to local
preference admissions and not to
admissions covered by Federal
preference.

The HUD Appropriations Act also
provides that this preference ‘‘shall be
effective only during fiscal year 1995.’’

The preference added by the Congress
is consistent with the Department’s final
rule entitled, ‘‘Preferences for
Admission to Assisted Housing,’’
published on July 18, 1994 (59 FR
36616), and its final rule entitled
‘‘Section 8 Certificate and Voucher
Programs Conforming Rule:
Admissions,’’ also published on July 18,
1994 (59 FR 36662). The preamble to the
‘‘Preferences for Admission’’ final rule
stated that:

The Department is convinced that housing
agencies must have the flexibility to give
preference to working families to assure
diversity in the residency of projects and to
include families who can serve as role
models for other families. (59 FR 36618)

The preamble noted, however, that the
preference for working families may not
be administered in a way that will
violate the legal prohibitions against
discrimination. (59 FR 33619)

The purpose of this notice is to advise
housing authorities and project owners
of the amendment to sections
6(c)(4)(A)(ii) and (8)(d)(1)(A)(ii) of the
1937 Act made by the HUD
Appropriations Act for FY 1995.

Dated: January 10, 1995.
Jeanne K. Engel,
General Deputy Assistant Secretary for
Housing—Federal Housing Commissioner.
Michael B. Janis,
General Deputy Assistant Secretary for Public
and Indian Housing.
[FR Doc. 95–1121 Filed 1–17–95; 8:45 am]
BILLING CODE 4210–27–P
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[Docket No. N–95–3868; FR–3854–N–01]

Notice of Accepted Bid for the Section
221(g)(4) Multifamily Project Mortgage
Auction

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.
ACTION: Notice of Accepted Auction Bid.

SUMMARY: The National Housing Act
requires that the Secretary of HUD cause
Federal Register publication of the
accepted bid in a multifamily project
mortgage auction. Accordingly, this
notice announces the name of the
auction winner and the amount of the
accepted bid for the auction conducted
on October 25, 1994.
FOR FURTHER INFORMATION CONTACT:
William S. Richbourg, Direction,
Management Control Staff, Office of the
FHA–Comptroller, Room 5144, 451
Seventh Street, S.W., Washington, D.C.,
20410, telephone (202) 401–0577.
Hearing- or speech-impaired individuals
may call HUD’s TDD number (202) 708–
4594. (These telephone numbers are not
toll-free.)
SUPPLEMENTARY INFORMATION: The
National Housing Act (12 U.S.C. 1701–
1749aaa–5) (the Act) authorizes and
governs the Department’s mortgage
insurance program. On October 25,
1994, the Department conducted the
first HUD-held multifamily project
mortgage auction in ten years. The sale
involved 206 mortgages that had been
assigned to HUD under the Section
221(g)(4) assignment option of the Act.
All 206 project mortgages in the auction
were sold to one bidder. In accordance
with paragraph 11.c. of the September
23, 1994 Announcement, the
Department is publishing details
concerning the accepted bid, as follows:
Winning Bidder: Lehman Brothers, Inc.
Winning Bid: 8.68% average yield

Dated: January 10, 1995.
Nicolas P. Retsinas,
Assisstant Secretary for Housing—Federal
Housing Commissioner.
[FR Doc. 95–1122 Filed 1–17–95; 8:45 am]
BILLING CODE 4210–27–M

DEPARTMENT OF THE INTERIOR

Bureau of Reclamation

Josephine County Water Management
Improvement, Fish Passage
Improvements, Savage Rapids Dam,
Oregon

AGENCY: Bureau of Reclamation,
Interior.

ACTION: Notice of public hearing on
planning report/draft environmental
statement (PR/DES); INT–DES–94–51.

SUMMARY: Pursuant to the National
Environmental Policy Act of 1969, as
amended, the Bureau of Reclamation
has prepared a planning report/draft
environmental statement (PR/DES) on a
proposed project to improve fish
passage at Savage Rapids Dam located
on the Rogue River in southwest Oregon
near the city of Grants Pass. A public
hearing will be held to receive
comments from interested organizations
and individuals on the environmental
impacts of the project.

DATES: The public hearing is scheduled
from 1:30–10:00 p.m. with a break from
5:00–6:30 p.m. on February 16, 1995 in
Grants Pass, Oregon.

ADDRESSES: The hearing will be held at:
Josephine County Fairgrounds,
Redwood Highway, 1451 Fairgrounds
Road, Colonial Bank Floral Exhibit
Building, Grants Pass, Oregon.

Written comments and requests to
testify are to be submitted to: Regional
Director, Bureau of Reclamation, Pacific
Northwest Region, Attention: PN–6309,
1150 North Curtis Road, Boise, Idaho
83706–1234, Telephone (208) 378–5087.

FOR FURTHER INFORMATION CONTACT:
Bureau of Reclamation, Pacific
Northwest Region, Attention: PN–6309.

SUPPLEMENTARY INFORMATION:
Organizations and individuals wishing
to present statements at the hearing
should contact the Bureau of
Reclamation, Pacific Northwest Region,
to announce their intention to
participate. Requests for scheduled
presentations will be accepted through
February 10, 1995.

Oral comments at the hearing will be
limited to 5 minutes. The hearing officer
may allow any speaker to provide
additional oral comments after all
persons wishing to comment have been
heard. Whenever possible, speakers will
be scheduled according to the time
preference (afternoon or evening)
mentioned in their letter or telephone
requests. Speakers not present when
called will lose their privilege in the
scheduled order and will be recalled at
the end of the scheduled speakers.

Written comments from those unable
to attend or those wishing to
supplement their oral presentations at
the hearing should be received by
Reclamation’s Pacific Northwest
Regional Office at the above address by
February 27, 1995, for inclusion in the
hearing record.

Dated: January 11, 1995.
John W. Keys, III,
Regional Director, Pacific Northwest Region.
[FR Doc. 95–1125 Filed 1–17–95; 8:45 am]
BILLING CODE 4310–94–M

National Park Service

National Register of Historic Places;
Notification of Pending Nominations

Nominations for the following
properties being considered for listing
in the National Register were received
by the National Park Service before
January 7, 1995. Pursuant to § 60.13 of
36 CFR Part 60 written comments
concerning the significance of these
properties under the National Register
criteria for evaluation may be forwarded
to the National Register, National Park
Service, P.O. Box 37127, Washington,
D.C. 20013–7127. Written comments
should be submitted by February 2,
1995.
Carol D. Shull,
Chief of Registration, National Register.

FLORIDA

Lake County

Lee School, 207 N. Lee St., Leesburg,
95000024

Volusia County

Dickinson Memorial Library and Park, 148 S.
Volusia Ave., Orange City, 95000020

HAWAII

Honolulu County

Kukaniloko Birth Site (Boundary Increase),
NW of Wahiawa off HI 80, Wahiawa
vicinity, 94001640

SOUTH CAROLINA

Lexington County

Guignard Brick Works, 100 Granby Crossing
at Knox Abbot Dr., Cayce, 95000019

VIRGINIA

Charlotte County

Charlotte Court House Historic District, VA
40 between VA 645 and VA 47, Charlotte
Court House, 95000023

Clarke County

Meadea, 600 ft. E of jct. VA 658 and VA 628,
S side, White Post, 95000022

Fairfax County

Oakton Trolley Station, 2923 Gray St.,
Oakton, 95000026

Frederick County

Sunrise, 975 Hollow Rd., Gore vicinity,
95000021

Smyth County

Norfolk & Western Railway Depot, 651 N.
Main St., Marion, 95000025

Richmond Independent City
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Steamer Company Number 5, 200 W.
Marshall St., Richmond, 95000027

[FR Doc. 95–1153 Filed 1–17–95; 8:45 am]

BILLING CODE 4310–70–M

Office of Surface Mining Reclamation
and Enforcement

Office of Surface Mining Reclamation
and Enforcement Advisory Board;
Notice of Establishment

This notice is published in
accordance with Section 9(a)(2) of the
Federal Advisory Committee Act
(FACA), 5 U.S.C. App. (1988).
Following consultation with the General
Services Administration and the Office
of Management and Budget, notice is
hereby given that the Secretary of the
Interior is administratively establishing
an advisory board to be known as the
Office of Surface Mining Reclamation
and Enforcement General Advisory
Board.

The purpose of the Advisory Board is
to provide a forum to discuss a variety
of regulatory and reclamation issues of
concern to the public, primacy States
which regulate surface coal mining,
Tribes, environmental groups, coal mine
region residents, industry, the Congress,
and other State and Federal agencies.

The Secretary of the Interior will
appoint 20–25 members to the Advisory
Board to represent a cross-section of
those who are interested in and directly
affected by regulatory and reclamation
activities. OSM will carefully monitor
membership to ensure that there is a
balance among those interests affected
by the Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1201
et seq.).

Certification

I hereby certify that the administrative
establishment of the Office of Surface
Mining Reclamation and Enforcement
Advisory Board is necessary and in the
public interest in connection with the
performance of duties imposed on the
Department of the Interior by the
Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1201
et seq.).

Dated: July 27, 1994.

Bruce Babbitt,
Secretary of the Interior.
[FR Doc. 95–1038 Filed 1–17–95; 8:45 am]

BILLING CODE 4310–05–M

DEPARTMENT OF JUSTICE

Office of Community Oriented Policing
Services; COPS AHEAD and COPS
FAST Grant Programs

AGENCY: Department of Justice, Office of
Community Oriented Policing Services.
ACTION: Notice of interim program
guidelines with request for comments
for the Accelerated Hiring, Education
and Deployment (COPS AHEAD) and
Funding Accelerated for Smaller (COPS
Fast) Programs.

SUMMARY: The Office of Community
Oriented Policing Services, U.S.
Department of Justice is publishing, for
a 45-day public comment period,
interim guidelines to accompany the
COPS AHEAD and COPS FAST
programs. Both programs are expedited
approaches for the award of grants for
the hiring or rehiring of career law
enforcement officers and are among the
programs authorized by the Violent
Crime Control and Law Enforcement
Act of 1994, Public Law 103–322.
DATES: Interim guidelines effective
January 18, 1995; comments must be
received on or before March 6,1995.
ADDRESSES: Comments may be mailed to
the Office of the General Counsel, Office
of Community Oriented Policing
Services, U.S. Department of Justice,
P.O. Box 14440,Washington, DC 20044,
or delivered to Suite 300, 633 Indiana
Avenue, NW., Washington, DC between
9 a.m. and 5:30 p.m. Comments received
may also be inspected at Suite 300
between 9:15 a.m. and 5:15 p.m.
FOR FURTHER INFORMATION CONTACT:
L. Anthony Sutin, General Counsel,
Office of Community Oriented Policing
Services, U.S. Department of Justice,
633 Indiana Avenue NW., Suite 300,
Washington, DC 20531; telephone (202)
514–2058.
SUPPLEMENTARY INFORMATION: These
interim guidelines have been developed
by the Office of Community Oriented
Policing Services in order to provide
guidance to applicants and grantees
concerning the administration and
implementation of the Accelerated
Hiring, Education and Deployment
(‘‘COPS AHEAD’’) and Funding
Accelerated for Smaller Towns (‘‘COPS
FAST’’) programs. Availability of funds
under these programs and application
deadlines were announced in the
Federal Register on November 3, 1994
(59 FR 55132). The guidelines address
the eligibility for the programs,
substantive and procedural program
requirements, the application process,
and other administrative matters.
Section 1–4, 7 and 8 of the guidelines

apply to both COPS AHEAD and COPS
FAST. Section 5 applies exclusively to
applicants and grantees under COPS
AHEAD, and Section 6 applies
exclusively to applicants and grantees
under COPS FAST.

These guidelines have not been
reviewed by the Office of Management
and Budget pursuant to Executive Order
12866. These guidelines will not have a
substantial impact on a significant
number of small entities, thus a
regulatory flexibility analysis has not
been prepared pursuant to the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq.

The collection of information
requirements relating to the COPS
AHEAD and COPS FAST Applications
has been submitted to the Office of
Management and Budget for review
under the Paperwork Reduction Act, 44
U.S.C. 3504(h) and have received
clearance numbers 1105–0061 and
1103–0015, respectively.

Section 1 Purpose and Substantive
Description

1.1 Public safety and community
policing grants are authorized by the
Omnibus Crime Control and Safe Streets
Act of 1968, 42 U.S.C. 3711, et seq., as
amended by the Public Safety
Partnership and Community Policing
Act of 1994 (Title I of the Violent Crime
Control and Law Enforcement Act of
1994) Public Law 103–322 (‘‘the Act’’).

1.2 The purposes of these grants are
to increase police presence, to expand
and improve cooperative efforts
between law enforcement agencies and
members of the community to address
crime and disorder problems, and
otherwise to enhance public safety.
COPS AHEAD and COPS FAST are part
of the Department of Justice’s efforts to
increase the number of sworn law
enforcement officers by 100,000 over
current levels.

1.3 The Attorney General will
delegate powers and responsibilities
under this program to the Director of the
Office of Community Oriented Policing
Services (‘‘COPS’’) upon his or her
appointment.

1.3.1 The Director will have final
authority, subject to applicable
administrative or judicial rights of
appeal conferred by statute or
regulation, to award, deny, modify,
condition, suspend, or terminate grants
under this program. The Director will
carry out these duties under the general
guidance and direction of the Attorney
General and the Associate Attorney
General.
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Section 2 Eligibility To Apply for
Grants

2.1 In general, grants under the Act
may be made to States, units of local
government, Indian tribal governments,
other public and private
(nongovernmental) entities, and multi-
jurisdictional or regional consortia
thereof.

2.1.1 ‘‘Unit of local government’’
means any city, county, township, town,
borough, parish, village, or other general
purpose political subdivision of a State,
an Indian tribe which performs law
enforcement functions as determined by
the Secretary of the Interior, or, for the
purpose of assistance eligibility, any
agency of the District of Columbia
government, or the United States
Government performing law
enforcement functions in and for the
District of Columbia, and the Trust
Territory of the Pacific Islands.

2.1.2 An ‘‘Indian tribe’’ means a
tribe, band, pueblo, nation, or other
organized group or community of
Indians, including an Alaska Native
village (as defined in or established
under the Alaska Native Claims
Settlement Act (43 U.S.C. 1601, et seq.)),
that is recognized as eligible for the
special programs and services provided
by the United States to Indians because
of their status as Indians.

Section 3 Apportionment and
Allocation of Grant Funds

3.1 Unless all applications
submitted by any State and grantee
within the State have been funded, each
qualifying State, together with grantees
within the State, shall receive in each
fiscal year at least 0.5 percent of the
total amount appropriated in the fiscal
year for public safety and community
policing grants.

3.1.1 ‘‘Qualifying State’’ means any
State which has submitted an
application for a grant, or in which an
eligible entity has submitted an
application for a grant, which meets the
application requirements established by
the Department of Justice and complies
with all requirements of the Act, these
guidelines and other applicable
provisions of federal law and
regulations.

3.1.2 ‘‘State’’ means any State of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam,
and the Northern Mariana Islands. For
purposes of 3.1, American Samoa and
the Commonwealth of the Northern
Mariana Islands shall be considered as
one state with 67 percent of the amounts
allotted per state to be allotted to
American Samoa and 33 percent to the

Commonwealth of the Northern Mariana
Islands.

3.1.3 For purposes of applying 3.1,
‘‘the total amount appropriated in the
fiscal year for public safety and
community policing grants’’ shall be
determined by the total appropriation
less sums allocated to training and
technical assistance, evaluations or
studies, other lawful purposes, and
amounts not obligated at the end of the
fiscal year.

3.1.4 In determining the geographic
apportionment for purposes of 3.1, a
grant award that is not accepted by a
grantee in a particular state shall be
included within the apportionment for
that state as if such grant had been
accepted, provided that, should an
award not be accepted, the Director will
reward the funds to another eligible
applicant in the same state, if one exists,
if necessary to meet the requirements of
3.1.

3.1.5 Compliance with the
requirement of 3.1 shall be determined
by reference to all grants made within
a fiscal year and not on a phase-by-
phase or any other less comprehensive
basis.

3.2 One-half of the amount allocated
for grants in any fiscal year shall be
allocated for grants pursuant to
applications submitted by units of local
government or law enforcement
agencies having jurisdiction over areas
with populations exceeding 150,000 or
by public and private entities that serve
areas with populations exceeding
150,000, and one-half shall be allocated
for grants pursuant to applications
submitted by units of local government
or law enforcement agencies having
jurisdiction over areas with populations
of 150,000 or less or by public and
private entities that serve areas with
populations of 150,000 or less.

3.2.1 For purposes of implementing
this allocation requirement, as well as
for purposes of determining eligibility
for particular programs, each
application for a COPS grant will
require the applicant to certify the
population of the area served by the
applicant. ‘‘Population’’ means the total
resident population based on the
adjusted 1990 data compiled by the
United States Bureau of the Census.

Section 4 Requirements Applicable to
COPS AHEAD and COPS FAST

4.1 COPS AHEAD and COPS FAST
grants will be made for programs,
projects, and other activities to rehire
law enforcement officers who have been
laid off as a result of State and local
budget reductions for deployment in
community oriented policing, and/or to
hire new, additional career law

enforcement officers in community
oriented policing (‘‘hire/rehire grants’’).

4.1.1 A ‘‘career law enforcement
officer’’ means a person hired on a
permanent basis who is authorized by
law or by a State or local public agency
to engage in or supervise the prevention,
detection, or investigation of violations
of criminal laws. ‘‘Career law
enforcement officers’’ may include (but
are not limited to) sworn municipal,
county, state and tribal police officers,
sheriffs’ deputies, and certain officers
employed by other law enforcement,
investigative and prosecutorial agencies.

4.1.1 To be eligible for funding
under a COPS grants, a rehired officer
must have been separated from the force
prior to October 1, 1994.

4.1.2 Grantees may transfer law
enforcement officers who are
experienced or trained in community
oriented policing into positions funded
by a COPS grant, while newly hired or
rehired officers are assigned to training,
probationary or other assignments as
may be customary practice within the
agency, provided that there must be an
equal and contemporaneous transfer of
current officers to community policing
functions as newly hired or rehired
officers are assigned to training and
probationary assignments. Such
transfers will not, however, affect the
date on which grant funding for a newly
hired or rehired officer commences.

4.1.2 ‘‘Community oriented
policing’’ carries no single definition,
nor is there a single approach to
community oriented policing. However,
community policing stresses the
importance of police-citizen cooperation
to control crime, maintain order, and
improve the quality of life in America.
The community is an active partner
with police in defining the problems
that are addressed, the tactics used, and
how success is measured. Prevention,
problem solving, and partnerships are
tenets of community policing that have
been emphasized by police, researchers,
and policymakers. Community oriented
policing can be distinguished from
traditional reactive law enforcement
activities.

4.2 The amount of hire/rehire grants
is limited to 75 percent of the salary and
benefits of a hired or rehired career law
enforcement officer, subject to a ceiling
of $75,000 per officer. These restrictions
apply over the life of a grant, not on an
annual basis.

4.2.1 Benefits for purposes of a
COPS AHEAD and COPS FAST grant
include health insurance, retirement
benefits, social security/FICA
contributions, vacation and sick leave,
and workers’ compensation benefits.
Benefits for purposes of a COPS AHEAD
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and COPS FAST grant excluded
equipment, uniforms, vehicles and
overtime.

4.2.2 In order to make funds
available to the widest number of
communities and to expedite the
processing of applications, the
Department of Justice has determined
that no waivers of the restrictions of 4.2
will be granted in connection with the
COPS FAST and COPS AHEAD
programs. Accordingly, applicants
should not apply for more funding than
is permitted in accordance with the
maximum per officer grant amount as
described above. The availability of
waivers in connection with other COPS
programs will be set forth in future
program announcements.

4.2.3 Guidance concerning the
matching and non-federal share
requirements applicable to all
Department of Justice grants is set forth
in Title 28, Part 66 of the Code of
Federal Regulations.

4.2.3.1 The non-federal share of
hire/rehire grants may be applied from
the following sources:

(a) Funds from States and local units
of government that have a binding,
nonspeculative commitment (as of the
time of the grant application) of
matching funds for programs or projects,
including funds appropriated by the
State and available to local units of
government for the purpose of satisfying
the non-federal share requirement;

(b) Funds from the following, where
consistent with applicable regulations:

(1) Housing and Community
Development Act of 1974, 42 U.S.C.
5301, et seq.;

(2) asset forfeiture equitable sharing
program, 21 U.S.C. 881(e);

(c) Funds contributed from private
sources;

(d) Program income funds from seized
assets and forfeitures;

(e) Funds appropriated by the
Congress for the activities of any agency
of either an Indian tribal government or
the Bureau of Indian Affairs performing
law enforcement functions on any
Indian lands; and

(f) Sources otherwise authorized by
law.

4.2.4 The non-federal share of costs
must consist of costs incurred during
the grant period. In particular, COPS
AHEAD grantees may not treat costs
incurred or paid prior to the beginning
of the grant period as the non-Federal
share of grant costs.

4.2.5 COPS AHEAD and COPS
FAST grants will be made for a period
of three years. The federal share of a
hire/rehire grant will decline year by
year over the course of the grant,
looking toward the continuation of the

increased hiring level using State or
local sources of funding following the
conclusion of federal support.

4.2.5.1 The rate at which the federal
share will decline will be determined,
prior to grant award, on a case-by-case
basis in a flexible manner. Generally,
efforts will be made to accommodate the
circumstances and budget requirements
of the grantee in the determination of
the decrease in federal share.

4.3 If an officer hired or rehired
using COPS grant funds leaves a
grantee’s force during the grant period,
the grantee should seek to replace the
former officer with a newly hired or
rehired officer. The portion of grant
funding allocable to such a position will
be suspended during the period of time
in which the position remains vacant.

4.4 Subject to the limitations of this
subsection and requirements of
applicable nondiscrimination or other
laws, the selection, training and
recruitment of career law enforcement
officers to be hired or rehired is within
the discretion and judgment of the
grantee.

4.4.1 In order to further effective law
enforcement, grantees will, to the extent
practicable and consistent with
applicable law, seek, recruit, and hire
qualified persons who are members of
racial and ethnic minority groups and
qualified women to increase their ranks
within the sworn positions in the law
enforcement agency.

4.4.2 Grantees may hire former
members of the Armed Forces to serve
as career law enforcement officers,
particularly in communities that are
adversely affected by a recent military
base closing.

4.4.2.1 ‘‘Former member of the
Armed Forces’’ means a member of the
Armed Forces of the United States who
is involuntarily separated from the
Armed Forces within the meaning of
section 1141 of Title 10, United States
Code.

4.4.3 In order to maintain the high
quality and preparedness of the nation’s
law enforcement officers, in hiring new
officers, grantees may not reduce the
scope of their customary screening and
training procedures, and must include
community policing principles in their
training curricula (including refresher
training where appropriate).

4.4.3.1 Assistance in the
development or adaptation of training
curricula dealing with community
policing is available upon request from
the COPS Office.

4.5 No grant may be made without
the submission and approval of a grant
application in the form and manner
prescribed by the COPS Office.

4.6 Grant funds must be used in
accordance with these guidelines,
applicable statutes, DOJ regulations,
Notices, Handbooks, OMB circulars,
grant agreements and award documents,
budget documents, narratives and
timetables. Copies of applicable
requirements may be obtained from the
COPS Office.

4.7 Each grant shall contain a
monitoring component. Monitoring will
include periodic financial and
programmatic reporting and, in
appropriate circumstances, on-site
reviews. Guidelines for monitoring
components will be issued by the COPS
Office.

4.8 Selected grant recipients will be
evaluated on the local level or as part of
a national evaluation. Evaluation means
the administration and conduct of
studies and analyses to determine the
impact and value of a project or
program. These evaluations may include
assessments of individual program
implementations. In selected
jurisdictions that are able to support
outcome evaluations, an evaluation of
the effectiveness of funded programs,
projects, and activities may be
undertaken. Outcome measures may
include crime and victimization
indicators, quality of life measures,
community perceptions, and police
perceptions of their own work.

4.9 Funds made available to States
or units of local government shall not be
used to supplant or replace State or
local funds, or, in the case of Indian
tribal governments, funds supplied by
the Bureau of Indian Affairs, but shall
be used to increase the amount of funds
that would, in the absence of a COPS
grant, be made available from State or
local sources, or in the case of Indian
tribal governments, from funds supplied
by the Bureau of Indian Affairs.

4.9.1 Each application for a COPS
grant shall contain a certification or
assurance that COPS grant funds will
not be used to supplant State or local
funds, or, in the case of Indian tribal
governments, funds supplied by the
Bureau of Indian Affairs. The
certification also must state that funds
required to pay the non-federal portion
of the cost of each program and project
for which such grant is made shall be in
addition to funds that would otherwise
be made available for law enforcement.

4.9.2 To prevent supplanting,
grantees must devote additional
resources to law enforcement beyond
those that would have been made
available irrespective of the application
for or receipt of a COPS grant. In
general, absent a demonstrated
justification unrelated to the COPS
grant, COPS grants will be expected to



3651Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Notices

increase the grantee’s force level above
the number of funded (filled and vacant)
sworn officers existing on October 1,
1994. The following additional
indicators may be used by the
Department of Justice to review
applicants and monitor grants for the
presence of supplanting:

(a) when COPS-funded hires are
excluded, the level of new officers hired
or rehired, or projected to be hired or
rehired, during the current local fiscal
year is inconsistent with recent
historical practice;

(b) when COPS-funded hires are
excluded, positive and timely steps
have not been taken to offset funded
vacancies existing on or after October 1,
1994 due to attrition; and/or

(c) any other indicia that suggest that
the amount of non-federal resources
devoted to the hiring or rehiring of law
enforcement officers has decreased in
expectation of or as the result of receipt
of a COPS grant.

4.9.2.1 By way of example only, the
following practices likely will be
regarded as supplanting:

(a) A department with vacant funded
positions at the start of the grant period
or at any time thereafter hires no new
officers other than COPS grant-funded
hires.

(b) No timely hiring, other than COPS-
grant funded hiring, is done by a
department to replace vacancies created
by attrition existing at or after the
beginning of a grant period.

(c) No hiring, other than COPS-grant
funded hiring, is undertaken by a
department that has increased its force
size in recent years.

(d) Grant funds are used to replace, or
to allow the reallocation of, funds
already committed in a local budget for
law enforcement purposes.

4.9.3 Potential supplanting will be
the subject of application review, as
well as possible pre-award review, post-
award monitoring, and audit.

4.9.4 If the use of the indicators in
4.9.2 suggests the potential presence of
supplanting, the applicant or grantee
will be required to supply
documentation to the COPS Office
demonstrating that the reduction in
nonfederal resources occurred for
reasons other than the receipt or
expected receipt of federal funding. If
the documentation does not establish a
satisfactory justification, the Director
may deny grant funding, suspend or
terminate an approved grant, seek
repayment of grant amounts already
disbursed, and/or refer a grantee for
civil or criminal enforcement.

4.9.5 An applicant seeking more
definitive guidance concerning whether
a particular use of COPS grant funds

will be viewed as supplanting by the
COPS Office may request an advisory
letter. A request for an advisory letter
should be directed in writing to the
COPS Office of General Counsel. Such
as request should set forth all of the
relevant factual circumstances. An
advisory letter will be sent to the
requester within ten business days of
receipt of a complete request. A grantee
shall not be penalized by the COPS
Office for good-faith reliance on an
advisory letter received under this
provision.

4.10 Each grant application also
must be accompanied by assurances or
certifications of compliance with legal
requirements imposed by provisions of
federal law other than the program
requirements specifically imposed by
the Act. The required assurances and
certifications will be set forth in the
application materials. These provisions
include requirements that:

(a) grantees maintain a drug-free
workplace (28 CFR Part 67);

(b) grant applicants not be currently
debarred or suspended from
participation in federal transactions (28
CFR Part 67)

(c) grant funds not be used for federal
lobbying efforts (28 CFR Part 69),

(d) grantees not discriminate or deny
benefits or program participation on the
grounds of race, color, religion, gender,
national origin, age or disability, that
grantees forward the COPS Office notice
of certain findings of civil rights
violations, and that recipients of grants
of $500,000 or more submit an Equal
Employment Opportunity Plan (see 28
CFR Part 42, subparts C, D, E and G);

(e) certain restrictions on political
activities by grantee employees be
observed (see 5 U.S.C. § 1501, et seq.);

(f) facilities used in connection with
the grant-funded project not be listed on
the EPA’s list of Violating Facilities;

(g) grantees observe the minimum
wage and maximum hour provisions of
the Federal Fair Labor Standards Act (29
U.S.C. § 201 et seq.), if they apply to the
grantee;

(h) grantees establish safeguards
against the use by employees of
positions for private gain;

(i) grantees comply with Office of
Management and Budget Circulars
governing the audit of federally-funded
programs; and

(j) grantees permit the Department of
Justice and/or the Comptroller General
access to records and documents
relating to the grant.

4.10.1 Copies of statutes and
regulations relating to any of the matters
on which assurances are sought are
available on request from the COPS
Office of General Counsel.

4.11 Each State and local
governmental applicant is responsible
for compliance with the
intergovernmental review process set
forth in Executive Order 12372. Under
this process, if the COPS grant program
has been selected for review by the State
in which the grantee is located, the
applicant must submit a copy of the
application to the State Single Point of
Contact, if one exists. A listing of State
Single Points of Contact will be
contained in each COPS grant
application kit. Submission of a copy of
the application to the State Single Point
of Contact may be done at the same time
as the original application is submitted
to the COPS Office.

4.12 Grantees must comply with the
fiscal and audit requirements
established by the Single Audit Act and
OMB Circular A–128.

5.12.1 A grantee must establish or
maintain an accounting system with
sufficient fiscal controls to ensure
adequate accountability for the funds
that it has been awarded. Detailed
guidance on these matters is contained
in Chapter 4 of the Office of Justice
Programs’ Financial and Administrative
Guide for Grants, which is available
from the COPS Office on request. The
grantee must permit access by
representatives of the Department of
Justice and/or the Comptroller General
of the United States for the purpose of
audit and examination to any pertinent
books, documents, papers, or records of
a grant recipient, and to the pertinent
books, documents, papers, or records of
State and local governments, persons,
businesses, and other entities that are
involved in programs, projects, or
activities for which assistance is
provided.

Section 5 Provisions Applicable to
COPS AHEAD

5.1 COPS AHEAD is open to States,
units of local government, Indian tribal
governments, multijurisdictional or
regional consortia and other public
entities employing career law
enforcement officers and serving
populations of 50,000 or more.
‘‘Population’’ is defined at 3.2.1.

5.1.1 Recipients of COPS Phase I
grants (announced October 12, 1994
based upon applications submitted
under the Police Hiring Supplement
program) are eligible to receive
additional funding under COPS AHEAD
if the combined hiring under both
programs does not exceed 3 percent of
the actual October 1, 1994 force level.

5.2 COPE AHEAD permits interested
agencies to begin recruiting, hiring and
training new officers to participate in
community oriented policing in
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anticipation of and conditional on the
submission of a satisfactory grant
application demonstrating compliance
with all program and legal
requirements.

5.3 It is projected that COPS AHEAD
funds will be sufficient to enable
interested agencies to increase the level
of sworn law enforcement officers by up
to a maximum of three percent of the
actual number of sworn officers
performing law enforcement functions
employed on October 1, 1994 (subject to
the limitation of 5.1.1).

5.3.1 In reporting the number of
officers performing law enforcement
functions, agencies should not include
officers assigned to court security and
jailing duties.

5.4 Agencies interested in
participating in COPS AHEAD have
been asked to submit a letter of intent
in a form prescribed by the COPS Office
postmarked by November 10, 1994. In
light of the quick turn-around time
required, agencies should make early
submission of materials to avoid
logistical problems caused by delivery-
related problems. The percentage of
force increase (up to three percent)
available to the interested agencies
under COPS AHEAD will be determined
based upon the response received.

5.4.1 If requests from interested
agencies exceed the funds allocated to
COPS AHEAD, the Attorney General or
her designee has discretion to adjust the
amount or starting date of grants. Any
such adjustments shall seek to distribute
the available funds in a manner that best
serves the objectives of the Act.

5.5 Interested agencies will receive
further notification from the COPS
Office on or about December 19, 1994.

5.5.1 If eligibility is confirmed and
no other matters are identified that
would preclude a subsequent grant
award, this ‘‘Go Ahead’’ notification
will confirm eligibility to participate in
COPS AHEAD and will set forth the
number of officers that the applicant is
eligible to begin hiring, recruiting and
training pending submission and
approval of a grant application. The
application kit also will be transmitted
with this notification.

5.5.2 If the level of response to
COPS AHEAD requires the Attorney
General or her designee to adjust the
starting date of grants, the notification
will advise an affected agency that it is
anticipated that its COPS AHEAD
application will not be funded during
this fiscal year. Such a notification does
not affect the agency’s right to seek
funding under any other COPS grant
programs for this fiscal year.

5.5.3 A ‘‘Go Ahead’’ notification
does not constitute a grant award or a

decision or commitment to make a grant
award. A grant decision will be made
only upon submission of a formal grant
application and approval requires
demonstrated compliance with all
program conditions and other
requirements of applicable law. No
enforceable obligation is created by the
Go Ahead notification, rather, this
notification, and the COPS AHEAD
program itself, has been designed in
response to requests from interested
agencies for a procedure by which
hiring and training of new officers could
commence prior to completion of grant
application processing. The risk of
nonapproval remains entirely upon the
applicant.

5.5.4 If any issues related to
compliance with legal requirements
(e.g., ongoing violations of Title VI of
the Civil Rights Act of 1964) that would
or may preclude federal funding are
known to the COPS Office as of the date
of preparation of the notification letters,
the COPS Office will seek to identify
such issues in the notification letter
and, if appropriate, seek to resolve such
issues in conjunction with the
applicant. Failure to identify such an
issue in the notification letter does not
waive the Department of Justice’s right
to require compliance with the
applicable legal requirements as a
condition of grant approval.

5.6 Officers proposed to be funded
under COPS AHEAD must be hired no
later than the agency’s first entering
class of new officers with available
capacity in the calendar year 1995.

5.6.1 Absent other circumstances,
hiring undertaken in response to a
COPS AHEAD Go Ahead letter (and
thus prior to a grant approval or award)
will not be considered to constitute
nonfederal expenditures for purposes of
determining the presence of
supplanting. If other information
indicates that the hiring ostensibly
undertaken in response to a COPS
AHEAD Go Ahead letter was likely to
have been undertaken regardless of the
availability of a COPS AHEAD grant,
then it may be concluded that
supplanting in fact occurred.

5.6.2 A COPS AHEAD grant may not
be used to pay for the salary or benefits
of an officer hired or rehired prior to
October 1, 1994, absent a clear and
convincing demonstration by the
applicant that the hiring or rehiring of
such officer was specifically contingent
upon the receipt of a COPS grant.

5.7 COPS AHEAD application kits
will be mailed to all eligible agencies
that receive a Go Ahead notification. In
addition, application kits may be
obtained upon request from the COPS
Office, but may not be submitted by an

agency that did not receive a Go Ahead
notification.

5.7.1 The COPS AHEAD application
kit will contain detailed instructions on
how to complete the application. In
addition to standard assurances and
certifications (see 4.10), each COPS
AHEAD application will require the
applicant to submit an application
summary, a budget narrative, and to:

(a) include a long-term strategy and
detailed implementation plan that
reflects the participation of, and
consultation and cooperation with
community members and groups (e.g.,
school, civic, neighborhood and tenant
associations), organizations of police
employees, and appropriate private and
public agencies and reflects
consideration of the applicable state’s
statewide Byrne Grant strategy
developed under section 503(a)(1) of the
Omnibus Crime Control and Safe Streets
Act (42 U.S.C. 3753(a)(1));

(i) describe steps taken to consult
with the organization which acts as the
legally authorized bargaining
representative of the applicant’s law
enforcement officer employees, if
applicable, and submit any
correspondence or other documentation
reflecting such consultation;

(b) demonstrate a specific public
safety need;

(c) explain the applicant’s inability to
address the need without federal
assistance;

(d) identify related governmental and
community initiatives which
complement or will be coordinated with
the proposal;

(e) certify that there has been
appropriate coordination with all
affected agencies;

(f) outline the initial and ongoing
level of community support for
implementing the proposal including
financial and in-kind contributions or
other tangible commitments;

(g) specify plans for obtaining
necessary support and continuing the
proposed program, project, or activity
following the conclusion of federal
support;

(h) specify plans for the assumption
by the applicant of a progressively larger
share of the cost in the course of time,
looking toward the continuation of the
increased hiring level using State or
local sources of funding following the
conclusion of Federal support;

(i) assess the impact, if any, of the
increase in police resources on other
components of the criminal justice
system;

(j) explain how the grant will be
utilized to reorient the affected law
enforcement agency’s mission toward
community-oriented policing or
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enhance its involvement in or
commitment to community-oriented
policy; and

(k) provide assurances that, in order
to further effective law enforcement, the
applicant will, to the extent practicable
and consistent with applicable law,
seek, recruit, and hire qualified persons
who are members of racial and ethnic
minority groups and qualified women to
increase their ranks within the sworn
positions in the law enforcement
agency.

5.7.2 COPS AHEAD applicants also
must submit an Application for Federal
Assistance (Standard Form SF–424),
which will be provided in the
application kit. The SF–424 is the face
sheet for the application.

5.8 COPS AHEAD applications must
be submitted no later than February 15,
1995. Completed applications should be
mailed to COPS AHEAD, P.O. Box
14440, Washington, DC 20044, and
generally will be processed in the order
in which they were received.

5.8.1 The COPS Office will notify an
applicant of any curable deficiencies in
the application and will make available
any consultations or technical
assistance needed to assist in the curing
of such deficiencies.

5.9 Grant determinations will be
made in writing, with sufficient
documentation to indicate the basis
upon which assistance was provided or
denied.

5.9.1 If an application is approved, a
grant award package, including any
special conditions determined to be
appropriate based upon the application
(including grantee-specific monitoring
requirements), will be prepared and
forwarded to the applicant. The award
package must be signed by the grantee
and returned, and necessary financial
arrangements for funds transfer made,
before grant funding will commence.

5.10 Grant funding will commence
as of the date of the beginning of the
grant period or the date on which the
officers to be funded are hired,
whichever occurs later.

5.10.1 COPS AHEAD grant funding
is prospective only from the beginning
of the grant award period. Grant funds
may not be used to pay for salaries or
expenses incurred prior to the date of
the beginning of the grant period,
regardless of when the officers to be
funded were hired.

5.11 A COPS AHEAD application,
whether successful or unsuccessful, will
have no bearing on an applicant’s
eligibility to apply for any other COPS
grants.

5.11.1 An award under COPS
AHEAD may be considered in
evaluating the public safety need in

connection with subsequent
applications by the same agency.

5.11.2 COPS application deadlines
and processing time will be designed so
that, to the extent practicable, COPS
AHEAD applicants will be advised of
the decision on a COPS AHEAD
application prior to the deadline for the
applications for another COPS program.

Section 6 Provisions Applicable to
COPS FAST

6.1 COPS FAST is open to States,
units of local government, Indian tribal
governments, multijurisdictional or
regional consortia and other public
entities employing career law
enforcement officers serving
populations under 50,000. ‘‘Population’’
is defined at 3.2.1.

6.1.1 Recipients of COPS Phase I
grants (announced October 12, 1994
based upon Police Hiring Supplement
applications) are eligible to receive
additional funding under COPS FAST.

6.2 COPS FAST uses a streamlined
application kit to enable grant
applications to be submitted and
processed in very short time periods.

6.2.1 COPS FAST Applications will
be available on or about November 1,
1994, and will be mailed to the extent
practicable to all eligible agencies. In
addition, application kits may be
obtained from the COPS Office, the
Department of Justice Response Center,
offices of members of Congress, and
offices of United States Attorneys.

6.2.2 In addition to standard
assurances and certifications, each
COPS FAST application will require the
applicant to complete a one-page
application (COPS Form 001) containing
basic identifying information about the
agency, the actual number of sworn
officers performing law enforcement
functions as of October 1, 1994, the
number of new officers requested,
population served, territorial area
served, entry level salary and benefits
information, the number of UCR Part I
violent crimes during 1993, and an
agreement to abide by the required
assurances and certifications.

6.2.2.1 Under the authority of the
section 1702(d)(1) of the Act, and in the
interest of expediting the submission
and processing of COPS FAST
applications, the Attorney General has
waived the formal application
requirements of section 1702(c)(1), (2),
(3), (4), (5), (6), (7), (8), (9) and (10).

6.3 Completed applications should
be mailed to COPS FAST, P.O. Box
14440, Washington, DC 20044, and must
be postmarked by December 31, 1994.
Telecopied applications will be
accepted provided that the front and
back of the application form are

transmitted, and must be sent by
December 31, 1994 to (202) 514–9272.

6.4 Based upon the level of
response, the level of funding available
to each applicant will be calculated.

6.4.1 If requests from interested
agencies exceed the funds allocated to
COPS FAST, the Attorney General or
her designee has discretion to adjust the
amount or starting date of grants. Any
such adjustments shall seek to distribute
the available funds in a manner that best
serves the objectives of the Act.

6.5 Determinations on completed
COPS FAST applications generally will
be made beginning on or about January
2, 1995 with a targeted completion date,
subject to the number of applications
submitted, by February 1, 1995.

6.5.1 The COPS Office will notify an
applicant of any curable deficiencies in
the application and will make available
any technical assistance or
consultations needed to assist in the
curing of such deficiencies.

6.6 Applicants will be notified on or
about February 1, 1995 whether an
application has been conditionally
approved, has been denied, or has been
deferred.

6.6.1 A notice of conditional
approval will set forth the number of
officers that the applicant may begin to
recruit, hire and train pending final
approval of the grant application.
Generally, the approval will be
conditioned on the submission of a brief
description of the manner in which the
proposed hires will be utilized to
implement community oriented
policing in the applicant agency and
continue the efforts after conclusion of
the grant period, as well as the
submission of budgetary information
reflecting the program’s funding limits
and required non-federal contribution.
Other items of information may be
required on a case-by-case basis.

6.6.1.1 In the preparation of a
community policing strategy, COPS
FAST applicants must consult with the
organization which acts as the legally
authorized bargaining representative of
the applicant’s law enforcement officer
employees, if applicable.

6.6.1.2 Technical assistance and
consultations will be provided to assist
in the preparation of community
policing strategies. Requests for
technical assistance should be directed
to the COPS Office, P.O. Box 14440,
Washington, DC 20444 or by telephone
to (202) 514–2058.

6.6.2 If the level of response to
COPS FAST requires the Attorney
General or her designee to adjust the
starting date of grants, the notification
will advise an affected agency that it is
anticipated that its COPS FAST
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application will not funded during this
fiscal year. Such a notification does not
affect the agency’s right to seek funding
under other COPS grant programs for
this fiscal year.

6.7 Grant determinations will be
made in writing, with sufficient
documentation to indicate the basis
upon which assistance was provided or
denied.

6.8 Following submission of any
required information, if a COPS FAST
Application is finally approved, a grant
award package, including any special
conditions determined to be appropriate
based upon the application (including
grantee-specific monitoring
requirements), will be prepared and
forwarded to the applicant. The award
package must be signed by the grantee
and returned, and necessary financial
arrangements for funds transfer made,
before grant funding will commence.

6.8.1 Grant funding will commence
as of the date of the beginning of the
grant period or the date on which the
officers to be funded are hired,
whichever occurs later.

6.8.2 COPS FAST grant funding is
prospective only. Grant funds may not
be used to pay for salaries or expenses
incurred prior to the date of the
beginning of the grant period, regardless
of when the officers to be funded were
hired.

6.9 COPS application deadlines and
processing time will be designed so that,
to the extent practicable, COPS FAST
applicants will be advised of the
decision on a COPS FAST application
prior to the deadline for the applications
for another COPS program.

Section 7 General Administrative
Provisions

7.1 COPS employees involved in the
review of applications and in the
making of funding decisions are limited
in their ability to provide advance
information to any person concerning
funding decisions, or from otherwise
giving any applicant an unfair
competitive advantage. Accordingly,
wherever possible, applicants should
consult publicly available guidance
documents for the resolution of a
program question.

7.1.1 Unless superseded by a
regulation, guideline, handbook or other
directive promulgated by the COPS
Office, practice and procedures
followed by the Office of Justice
Programs in the administration of
discretionary grant programs shall be
followed by COPS grantees.

7.1.1.1 In particular, the current
version of the Office of Justice Programs
Financial and Administrative Guide for
Grants (M7100.1) should be consulted

for guidance on financial,
administrative or procedural issues.

7.1.1.2 Prior opinions of the Office
of General Counsel of the Office of
Justice Programs or its predecessor(s)
shall be regarded as persuasive,
although not binding, authority for the
solution of legal issues arising in
connection with COPS grants.

7.2 Freedom of Information Act
requests should be addressed to the
COPS Office of General Counsel.

7.3 The COPS Office shall maintain
a public reading area, as required by the
Freedom of Information Act, at 633
Indiana Avenue, N.W., Third Floor,
Washington, DC 20531.

Section 8 Sanctions

8.1 The Department of Justice may
impose sanctions if it is determined, as
a result of periodic monitoring or
reviews or otherwise, that the grantee:

(a) Is not substantially complying
with the requirements of Act, these
guidelines or with other provisions of
federal law;

(b) Fails to make satisfactory progress
toward the goals or strategies set forth
in its application, as reflected by
performance and status reports;

(c) Does not adhere to grant agreement
requirements or special conditions;

(d) Proposes substantial plan changes
to the extent that, if originally
submitted, would have resulted in the
application not being selected for
funding;

(e) Does not submit reports;
(f) Files a false certification in

connection with an application,
periodic report or other document
submitted to the COPS Office;

(g) Other good cause shown.
8.2 The Department of Justice may

impose the following sanctions:
(a) Temporarily withhold cash

payments pending correction of the
deficiency by the grantee;

(b) Disallow all or part of the cost of
the activity or action not in compliance;

(c) Wholly or partly suspend or
terminate the current award for the
grantee’s program;

(d) Require that some or all of the
grant amounts be remitted to the
Department of Justice;

(e) Condition a future grant and elect
not to provide future grant funds to the
grantee until appropriate actions are
taken to ensure compliance;

(f) Withhold further awards for the
program; or

(g) Recommend civil or criminal
enforcement by other agencies; and

(h) Take other remedies that may be
legally available.

8.3 Except as provided in 8.3.1, the
hearing and appeal procedures set forth

in 28 CFR Part 18 shall apply to grant
recipients who seek to contest
determinations of noncompliance by the
Department of Justice. References in 28
CFR Part 18 to the Office of Justice
Programs and its officials shall be
deemed to be references to the COPS
Office and its Director, as may be
appropriate.

8.3.1 Legal responsibility for the
enforcement of the nondiscrimination
provisions of Omnibus Crime Control
and Safe Streets Act, as amended (42
U.S.C. 3789d) lies with the Office of
Justice Programs. Compliance
procedures are set forth at 28 CFR Parts
18 and 42.

Dated: January 9, 1995.
Janet Reno,
Attorney General.
[FR Doc. 95–1114 Filed 1–17–95; 8:45 am]
BILLING CODE 4410–01–M

Lodging of Consent Decree in United
States v. Ford Motor Company, Under
the Comprehensive Environmental
Response, Compensation, and Liability
Act

Notice is hereby given that a proposed
consent decree in United States v. Ford
Motor Company, Civil Action No.
94CV–40501, was lodged with the
United States District Court for the
Eastern District of Michigan, Flint Office
on December 29, 1994. This action was
brought pursuant to the Comprehensive
Environmental Response, Compensation
and Liability Act (‘‘CERCLA’’), 42 U.S.C.
§ 9601, et seq. to recover costs expended
by the United States in connection with
the ‘‘Spiegelberg Superfund Site,’’ (See
the National Priorities List in 40 CFR
Part 300, Appendix B) which is located
on Spicer Road, in Green Oak
Township, Livingston County,
Michigan. Under the proposed decree,
Ford has agreed to pay $935,000 in
partial reimbursement of past response
costs incurred by the United States in
connection with the Spiegelberg Site.

The Department of Justice will receive
comments relating to the proposed
consent decree for a period of 30 days
from the date of this publication.
Comments should be addressed to the
Assistant Attorney General of the
Environment and Natural Resources
Division, Department of Justice,
Washington, D.C. 20530. All comments
should refer to United States v. Ford
Motor Company. DJ Ref. #90–11–2–
285A.

The proposed consent decree may be
examined at the Office of the United
States Attorney for the Eastern District
of Michigan, Flint Office, 600 Church
Street, room 206 Federal Building, Flint,
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Michigan 48502; the Region V Office of
the U.S. Environmental Protection
Agency, 77 West Jackson Street, Seventh
Floor, Chicago, Illinois 60604; and at the
Consent Decree Library, 1120 G Street,
NW., 4th Floor, Washington, DC 20005
(202) 624–0892. A copy of the proposed
consent decree may be obtained in
person or by mail from the Consent
Decree Library, 1120 G Street, NW., 4th
Floor, Washington, DC 20005. In
requesting a copy, please refer to the
referenced case and enclose a check in
the amount of $4.25 (twenty-five cents
per page reproduction costs) payable to
the Consent Decree Library.
Bruce S. Gelber,
Acting Chief, Environmental Enforcement
Section, Environmental and Natural
Resources Divisions.
[FR Doc. 95–1170 Filed 1–17–95; 8:45 am]
BILLING CODE 4410–01–M

Notice of Lodging of Consent Decree
Pursuant to the Comprehensive
Environmental Response,
Compensation and Liability Act

In accordance with Departmental
policy, 28 C.F.R. 50.7, and Section
122(d)(3) of the Comprehensive
Environmental Response, Compensation
and Liability Act (‘‘CERCLA’’), 42 U.S.C.
9622(d)(2), notice is hereby given that a
proposed consent decree in United
States v. Cornell-Dubilier Electronics,
Inc., et al., Civil Action No. 92–11865–
K, was lodged on January 4, 1995, with
the United States District Court for the
District of Massachusetts. The proposed
decree resolves the United States’
claims under CERCLA against defendant
the City of New Bedford, Massachusetts
(‘‘City’’) with respect to the first
operable unit at the Sullivan’s Ledge
Superfund Site, in New Bedford,
Massachusetts. The City owned and
operated the Site, to which hazardous
substances were sent for disposal.
Under the terms of the proposed decree,
the City will assume operation and
maintenance of EPA’s selected remedy
for the first operable unit remedy after
30 years, when the obligations of other
settlers under a previously negotiated
consent decree relating to the first
operable unit will cease.

The Department of Justice will
receive, for a period of thirty (30) days
from the date of this publication,
comments relating to the proposed
consent decree. Comments should be
addressed to the Assistant Attorney
General for the Environment and
Natural Resources Division, Department
of Justice, Washington, DC 20530, and
should refer to United States v. Cornell-

Dubilier Electronics, Inc., et al., DOJ Ref.
#90–11–2–388A.

The proposed consent decree may be
examined at the office of the United
States Attorney, 1107 J.W. McCormack
Building, POCH, Boston, Massachusetts;
the Region I Office of the Environmental
Protection Agency, John F. Kennedy
Federal Building, Boston,
Massachusetts; and at the Consent
Decree Library, 1120 G Street, NW., 4th
Floor, Washington, DC 20005, (202)
624–0892. A copy of the proposed
consent Decree Library, 1120 G Street,
NW., 4th Floor, Washington, DC 20005.
In requesting a copy please refer to the
referenced case and enclose a check in
the amount of $99.75 (25 cents per page
reproduction costs), payable to the
Consent Decree Library.
Bruce Gelber,
Acting Chief, Environmental Enforcement
Section, Environment and Natural Resources
Division.
[FR Doc. 94–1169 Filed 1–17–94; 8:45 am]
BILLING CODE 4410–01–M

Consent Decree in Comprehensive
Environmental Response,
Compensation and Liability Action

In accordance with the Departmental
Policy, 28 CFR 50.7, notice is hereby
given that a consent decree in United
States v. Ralph Riehl, et al., Civil Action
No. 89–226, was lodged with the United
States District Court for the Western
District of Pennsylvania on December
29, 1994.

On October 16, 1989, the United
States filed a complaint against the
owners and operator of, and certain
transporters to, the Millcreek Dump
Superfund Site (the ‘‘Site’’), pursuant to
Section 107(a) of the Comprehensive
Environmental Response, Compensation
and Liability Act (CERCLA), 42 U.S.C.
9607(a). In September 1991, the United
States added additional defendants to
the action, including Transplastics, Inc.
(Transplastics). This proposed Consent
Decree resolves Transplastics’ liability
for the response costs incurred and to be
incurred by the United States at the Site.
The proposed Consent Decree requires
Transplastics to pay $500,000.00 in
reimbursement of response costs.

The Department of Justice will accept
written comments relating to this
Consent Decree for thirty (30) days from
the date of publication of this notice.
Please address comments to the
Assistant Attorney General,
Environment and Natural Resources
Division, Department of Justice, P.O.
Box 7611, Ben Franklin Station,
Washington, DC 20044 and refer to

United States v. Ralph Riehl, et al., DOJ
No. 90–11–3–519.

Copies of the proposed Consent
Decree may be examined at the Office of
the United States Attorney, Western
District of Pennsylvania, Federal
Building and Courthouse, room 137, 6th
and States Streets, Erie, Pennsylvania,
15219; Region III Office of the
Environmental Protection Agency, 841
Chestnut Building, Philadelphia,
Pennsylvania 19107; and at the Consent
Decree Library, 1120 G Street, NW., 4th
Floor, Washington, DC 20005 (202) 624–
0892). A copy of the proposed Decree
may be obtained in person or by mail
from the Consent Decree Library, 1120
G Street, NW., 4th Floor, Washington,
DC 20005. When requesting a copy of
the proposed Consent Decree, please
enclose a check in the amount of $3.50
(twenty-five cents per page reproduction
costs) payable to the ‘‘Consent Decree
Library.’’
John C. Cruden,
Chief, Environmental Enforcement Section,
Environment and Natural Resources Division,
U.S. Department of Justice.
[FR Doc. 95–1171 Filed 1–17–95; 8:45 am]
BILLING CODE 4410–01–M

DEPARTMENT OF LABOR

[Secretary’s Order 6–94]

Pilot Project to Create Concurrent
Authorities and Responsibilities for the
Assistant Secretary for Occupational
Safety and Health and the Assistant
Secretary for Employment Standards
With Respect to Certain Whistleblower
Protection Laws and Certain Laws
Establishing Labor Standards
Affecting Field Sanitation and Migrant
Housing

December 28, 1994.

1. Purpose

To delegate certain authorities and
responsibilities now assigned to the
Assistant Secretary for Occupational
Safety and Health to the Assistant
Secretary for Employment Standards;
and, to delegate certain authorities and
responsibilities of the Assistant
Secretary for Employment Standards to
the Assistant Secretary for Occupational
Safety and Health.

2. Background and Overview

The Employment Standards
Administration (ESA) has developed
considerable expertise in the
administration and enforcement of a
variety of labor standards programs,
including those affecting agricultural
employers and employees. ESA’s
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resources, however, have not permitted
the same degree of specialization in the
enforcement of certain whistleblower
protection laws, delegated to it under
Secretary’s Order No. 1–93 (listed in
section 4.a. of this Order). On the other
hand, the Occupational Safety and
Health Administration (OSHA) has
developed considerable expertise in the
administration and enforcement of
whistleblower protection laws. Its
resources, however, have not permitted
the same degree of specialization in the
enforcement of safety and health
standards affecting the agricultural
industry, delegated to it under
Secretary’s Order No. 1–90 (listed in
section 4.b. of this Order). With a view
toward better utilizing the respective
agencies’ program expertise, and
thereby more effectively and efficiently
utilizing the Department’s resources, the
Assistant Secretaries for ESA and OSHA
have requested authority to conduct a
pilot program for approximately one
year to test the efficacy of a limited
exchange of enforcement
responsibilities for these whistleblower
and agriculture safety and health
programs. By this Order, I approve this
request by granting to these Assistant
Secretaries limited concurrent authority
to enforce the whistleblower protections
and agricultural safety and health laws
enumerated in sections 4.a. and 4.b. of
this Order.

As provided by section 7 of the Order,
the pilot program will commence in the
Dallas Region, Southwest Division
(excluding New Mexico). However,
section 7 also authorizes the two
Assistant Secretaries to modify the
geographic scope of the program by
written agreement, approved by the
Secretary. The delegation of authority
and responsibility in this Order expires
at the end of the calendar year 1995.

This pilot program will allow the
Department to assess whether a
permanent and complete transfer of
enforcement responsibilities between
ESA and OSHA for these whistleblower
and agricultural safety and health
programs would promote more effective
enforcement of these programs. By this
Order, I direct certain Department of
Labor agencies to take steps to
implement the pilot program and, if it
proves successful, to assess whether
action should be taken to implement the
program on a wider, and possibly
nationwide basis.

3. Directives Affected
Section 3.a. of Secretary’s Order 1–93

(ESA) is amended with regard to the
delegation of authority and assignment
of responsibility to the Assistant
Secretary for Employment Standards to

perform the additional statutory
functions listed in section 4.a. of this
order. The authority and responsibility
to perform those statutory functions are
thus delegated concurrently to the
Assistant Secretary for Employment
Standards and to the Assistant Secretary
for Occupational Safety and Health,
subject to the terms and conditions of
sections 4., 5., 6., 7., and 8. of this
Order.

Section 4.a.(1) of Secretary’s Order
No. 1–90 (OSHA) is amended with
regard to the delegation of authority and
assignment of responsibility to the
Assistant Secretary for Occupational
Safety and Health to perform the
additional statutory functions listed in
section 4.b. of this Order. The authority
and responsibility to perform those
statutory functions are thus delegated
concurrently to the Assistant Secretary
for Occupational Safety and Health and
to the Assistant Secretary for
Employment Standards, subject to the
terms and conditions of sections 4., 5.,
6., 7. and 8. of this Order.

4. Delegation of Authority and
Assignment of Responsibilities

a. The Assistant Secretary for
Occupational Safety and Health and the
Assistant Secretary for Employment
Standards, consistent with the terms of
this Order and except as hereinafter
provided, are hereby concurrently
delegated the authority and assigned
responsibility for carrying out the
employment standards and labor-
management standards policies,
programs and activities of the
Department of Labor, including those
functions to be performed by the
Secretary of Labor, arising under the
following statutes:
—Energy Reorganization Act of 1974, as

amended, 42 U.S.C. 5851;
—Safe Drinking Water Act, 42 U.S.C.

300j–9(i);
—Comprehensive Environmental

Response, Compensation and Liability
Act of 1980, 42 U.S.C. 9610;

—Federal Water Pollution Control Act,
33 U.S.C. 1367;

—Toxic Substances Control Act, 15
U.S.C. 2622;

—Solid Waste Disposal Act, 42 U.S.C.
6971;

—Clean Air Act, 42 U.S.C. 7622.
Under the foregoing statutory

provisions, the Secretary is charged
with the responsibility of investigating
and resolving allegations of
discriminatory actions taken by
employers against employees in
violation of various environmental and
public health related statutes (so called
‘‘whistleblower’’ protections). This

delegation to the Assistant Secretaries
also encompasses such responsibilities
as may arise under 29 CFR Part 24 and
other responsibilities as may arise as the
result of pertinent amendments to the
statutory and regulatory provisions
enumerated in section 4.a. The
Secretary explicitly reserves the
authority to issue final decisions under
these provisions.

b. The Assistant Secretary for
Employment Standards and the
Assistant Secretary for Occupational
Safety and Health, consistent with the
terms of this Order and except as
hereinafter provided, are hereby
concurrently delegated the authority
and assigned responsibility for carrying
out the employment standards and
labor-management standards policies,
programs and activities of the
Department of Labor, including those
functions to be performed by the
Secretary of Labor, arising under the
following provisions:
—Under sections 8, 9 and 10 of the

Occupational Safety and Health Act of
1970, to conduct inspections, issue
citations and propose penalties to
enforce compliance by agricultural
employers with the standards on field
sanitation, 29 CFR 1928.110, and
temporary labor camps, 29 CFR
1910.142.
This delegation to the Assistant

Secretaries also encompasses such
responsibilities as may arise as the
result of pertinent amendments to the
statutory and regulatory provisions
enumerated in section 4.b. The
Secretary explicitly reserves the
authority to issue final decisions under
these provisions.

c. The Solicitor of Labor shall have
the responsibility for providing legal
advice and assistance to all officers of
the Department relating to the
administration of the statutes listed in
sections 4.a. and 4.b. and to legal issues
arising under this order. The bringing of
legal proceedings on behalf of the
Secretary of Labor and/or other officials
of the Department of Labor under the
statutes listed in sections 4.a. and 4.b.,
the representation of Departmental
officials in these proceedings, and the
determination of whether such
proceedings or representations are
appropriate in a given case are delegated
exclusively to the Solicitor of Labor.

d. The Chief Financial Officer and the
Assistant Secretary for Administration
and Mangement shall have the authority
and responsibility to assure an
appropriate allocation of costs and
resources to the Assistant Secretaries, as
required by law, to assure effectuation
of this Order.
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5. Application of Effective Regulations

In concurrently exercising authority
under this Order the Assistant
Secretaries shall operate affected
programs under regulations currently
effective, unless otherwise authorized
by the Secretary.

6. Reservation of Authority

a. The submission of reports and
recommendations to the President and
the Congress concerning the
administration of the statutes listed in
section 4. is reserved to the Secretary.

b. The authority delegated and the
responsibilities assigned to the Director
of the Office of Administrative Appeals
by Secretary’s Order 3–90 are reserved.

7. Redelegation of Authority

The Assistant Secretary for
Occupational Safety and Health, the
Assistant Secretary for Employment
Standards, the Solicitor of Labor, the
Chief Financial Officer, and the
Assistant Secretary for Administration
and Management may redelegate
authority delegated by this Order.

8. Effective Dates and Geographic
Scope

This Order is effective immediately.
The delegations of authority and
assignment of responsibilities of this
Order expire on December 31, 1995, and
have effect only in the Dallas Region,
Southwest Division [excluding the State
of New Mexico], unless modification of
the geographic scope of the pilot
program is made. Any such
modification must be made by the
written agreement of the Assistant
Secretary for Occupational Safety and
Health and the Assistant Secretary for
Employment Standards, after
consultation with the Solicitor of Labor,
the Chief Financial Officer and the
Assistant Secretary for Administration
and Management. Such written
agreement shall become effective upon
approval by the Secretary and proper
notice to the public.

9. Report

By August 15, 1995, or such other
date established by the Secretary of
Labor, the Assistant Secretary for
Occupational Safety and Health and the
Assistant Secretary for Employment
Standards shall, after consultation with
the Solicitor of Labor, the Chief
Financial Officer, and the Assistant
Secretary for Administration and
Management, report to the Secretary on
the findings of and the conclusions
drawn from the pilot program and shall
recommend further action for the

Secretary with respect to the pilot
program.
Robert B. Reich,
Secretary of Labor.
[FR Doc. 95–1123 Filed 1–17–95; 8:45 am]
BILLING CODE 4510–23–M

Pension and Welfare Benefits
Administration

[Prohibited Transaction Exemption 95–01;
Exemption Application No. D–09742, et al.]

Grant of Individual Exemptions; Allied
Old English, Inc. Employees’ Profit
Sharing Plan, et al.

AGENCY: Pension and Welfare Benefits
Administration, Labor.
ACTION: Grant of Individual Exemptions.

SUMMARY: This document contains
exemptions issued by the Department of
Labor (the Department) from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and/or
the Internal Revenue Code of 1986 (the
Code).

Notices were published in the Federal
Register of the pendency before the
Department of proposals to grant such
exemptions. The notices set forth a
summary of facts and representations
contained in each application for
exemption and referred interested
persons to the respective applications
for a complete statement of the facts and
representations. The applications have
been available for public inspection at
the Department in Washington, D.C. The
notices also invited interested persons
to submit comments on the requested
exemptions to the Department. In
addition the notices stated that any
interested person might submit a
written request that a public hearing be
held (where appropriate). The
applicants have represented that they
have complied with the requirements of
the notification to interested persons.
No public comments and no requests for
a hearing, unless otherwise stated, were
received by the Department.

The notices of proposed exemption
were issued and the exemptions are
being granted solely by the Department
because, effective December 31, 1978,
section 102 of Reorganization Plan No.
4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to issue
exemptions of the type proposed to the
Secretary of Labor.

Statutory Findings
In accordance with section 408(a) of

the Act and/or section 4975(c)(2) of the
Code and the procedures set forth in 29

CFR Part 2570, Subpart B (55 FR 32836,
32847, August 10, 1990) and based upon
the entire record, the Department makes
the following findings:

(a) The exemptions are administratively
feasible;

(b) They are in the interests of the plans
and their participants and beneficiaries; and

(c) They are protective of the rights of the
participants and beneficiaries of the plans.

Allied Old English, Inc. Employees’
Profit Sharing Plan (the Plan) Located
in Port Reading, New Jersey

[Prohibited Transaction Exemption 95–01;
Application No. D–09742]

Exemption

The restrictions of sections 406(a),
406(b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason
of section 4975(c)(1) (A) through (E) of
the Code, shall not apply to the loan
(the Loan) of $600,000 by the Plan to the
Harold Ross Trust, a party in interest
with respect to the Plan.

This exemption is conditioned upon
the following requirements: (a) The
terms of the Loan are at least as
favorable to the Plan as those obtainable
in an arm’s length transaction with an
unrelated party; (b) the Loan does not
exceed twenty-five percent of the assets
of the Plan at any time during the
duration of the Loan; (c) the Loan is
secured by a first deed of trust on
certain real property (the Property)
which has been appraised by an
independent, qualified appraiser to
ensure that the fair market value of the
Property is at least 150 percent of the
amount of the Loan; (d) the fair market
value of the Property remains at least
equal to 150 percent of the outstanding
balance of the Loan throughout the
duration of the Loan; (e) the
independent, qualified fiduciary
determines on behalf of the Plan that the
Loan is in the best interests of the Plan
and protective of the Plan’s participants
and beneficiaries; and (f) the
independent, qualified fiduciary
monitors compliance with the terms of
the Loan and conditions of the
exemption throughout the duration of
the transaction, taking any action
necessary to safeguard the Plan’s
interest, including foreclosure on the
Property in the event of default.
EFFECTIVE DATE: This exemption is
effective as of December 29, 1994.

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption, refer to the notice of
proposed exemption published on
November 14, 1994, at 59 FR 56535.
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1 Pursuant to 29 CFR 2510.3–2(d), the IRA is not
within the jurisdiction of Title I of the Act.
However, there is jurisdiction under Title II of the
Act pursuant to section 4975 of the Code.

FOR FURTHER INFORMATION CONTACT:
Kathryn Parr of the Department,
telephone (202) 219–8971. (This is not
a toll-free number.)

Wilson Sporting Goods Co. 401(k)
Savings Plan (the Plan) Located in
Chicago, Illinois

[Prohibited Transaction Exemption 95–02;
Application No. D–09803]

Exemption

The restrictions of sections 406(a),
406(b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason
of section 4975(c)(1) (A) through (E) of
the Code shall not apply to (1) the past
interest-free loan to the Plan (the Loan)
by Wilson Sporting Goods Co. (the
Employer), a party in interest with
respect to the Plan, and (2) the Plan’s
potential repayment of the Loan upon
the receipt by the Plan of payments
under Guaranteed Investment Contract
No. CG01314A3A (the GIC) issued by
Executive Life Insurance Company
(Executive Life); provided the following
conditions are satisfied:

(A) No interest or expenses are paid
by the Plan in connection with the
transaction;

(B) The Loan will be repaid only out
of amounts paid to the Plan by
Executive Life, its successors, or any
other responsible third party; and

(C) Repayment of the Loan is waived
with respect to the amount by which the
Loan exceeds GIC proceeds.

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption, refer to the notice of
proposed exemption published on
November 14, 1994 at 59 FR 56550.
EFFECTIVE DATE: This exemption is
effective as of April 1, 1994.
FOR FURTHER INFORMATION CONTACT:
Virginia J. Miller of the Department,
telephone (202) 219–8971. (This is not
a toll-free number.)

Erick M. Jansson, IRA (the IRA)
Located in Fayetteville, Arkansas

[Prohibited Transaction Exemption 95–03;
Exemption Application No. D–09847]

Exemption

The sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1) (A)
through (E) of the Code, shall not apply
to the proposed sale of an overriding
royalty interest in oil and gas (the
Interest) by the IRA to Mr. Erick M.
Jansson (Mr. Jansson), a disqualified
person with respect to the IRA, for
$95,000 in cash, provided:

(a) The IRA pays no commissions or
other expenses in connection with the
sale;

(b) The fair market value of the
Interest is determined by a qualified
independent appraiser; and

(c) The IRA receives no less than the
fair market value of the Interest on the
date of the sale.1

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption refer to the notice of
proposed exemption published on
December 5, 1994 at 59 FR 62419.

FOR FURTHER INFORMATION CONTACT: Gary
H. Lefkowitz of the Department,
telephone (202) 219–8881. (This is not
a toll-free number.)

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve
a fiduciary or other party in interest or
disqualified person from certain other
provisions to which the exemptions
does not apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a)(1)(B) of the Act; nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2) These exemptions are
supplemental to and not in derogation
of, any other provisions of the Act and/
or the Code, including statutory or
administrative exemptions and
transactional rules. Furthermore, the
fact that a transaction is subject to an
administrative or statutory exemption is
not dispositive of whether the
transaction is in fact a prohibited
transaction; and

(3) The availability of these
exemptions is subject to the express
condition that the material facts and
representations contained in each
application accurately describes all
material terms of the transaction which
is the subject of the exemption.

Signed at Washington, DC, this 12th day of
January, 1995.
Ivan Strasfeld,
Director of Exemption Determinations,
Pension and Welfare Benefits Administration,
U.S. Department of Labor.
[FR Doc. 95–1199 Filed 1–17–95; 8:45 am]
BILLING CODE 4510–29–P

[Application No. D–09787, et al.]

Proposed Exemptions; Boston Cement
Masons Local No. 534 Deferred Income
Plan, et al.

AGENCY: Pension and Welfare Benefits
Administration, Labor.
ACTION: Notice of Proposed Exemptions.

SUMMARY: This document contains
notices of pendency before the
Department of Labor (the Department) of
proposed exemptions from certain of the
prohibited transaction restriction of the
Employee Retirement Income Security
Act of 1974 (the Act) and/or the Internal
Revenue Code of 1986 (the Code).

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or request for
a hearing on the pending exemptions,
unless otherwise stated in the Notice of
Proposed Exemption, within 45 days
from the date of publication of this
Federal Register Notice. Comments and
request for a hearing should state: (1)
The name, address, and telephone
number of the person making the
comment or request, and (2) the nature
of the person’s interest in the exemption
and the manner in which the person
would be adversely affected by the
exemption. A request for a hearing must
also state the issues to be addressed and
include a general description of the
evidence to be presented at the hearing.
A request for a hearing must also state
the issues to be addressed and include
a general description of the evidence to
be presented at the hearing.
ADDRESSES: All written comments and
request for a hearing (at least three
copies) should be sent to the Pension
and Welfare Benefits Administration,
Office of Exemption Determinations,
Room N–5649, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Washington, DC 20210. Attention:
Application No. stated in each Notice of
Proposed Exemption. The applications
for exemption and the comments
received will be available for public
inspection in the Public Documents
Room of Pension and Welfare Benefits
Administration, U.S. Department of
Labor, Room N–5507, 200 Constitution
Avenue, NW., Washington, DC 20210.
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Notice to Interested Persons

Notice of the proposed exemptions
will be provided to all interested
persons in the manner agreed upon by
the applicant and the Department
within 15 days of the date of publication
in the Federal Register. Such notice
shall include a copy of the notice of
proposed exemption as published in the
Federal Register and shall inform
interested persons of their right to
comment and to request a hearing
(where appropriate).
SUPPLEMENTARY INFORMATION: The
proposed exemptions were requested in
applications filed pursuant to section
408(a) of the Act and/or section
4975(c)(2) of the Code, and in
accordance with procedures set forth in
29 CFR Part 2570, Subpart B (55 FR
32836, 32847, August 10, 1990).
Effective December 31, 1978, section
102 of Reorganization Plan No. 4 of
1978 (43 FR 47713, October 17, 1978)
transferred the authority of the Secretary
of the Treasury to issue exemptions of
the type requested to the Secretary of
Labor. Therefore, these notices of
proposed exemption are issued solely
by the Department.

The applications contain
representations with regard to the
proposed exemptions which are
summarized below. Interested persons
are referred to the applications on file
with the Department for a complete
statement of the facts and
representations.

Boston Cement Masons Union Local No.
534 Deferred Income Plan (the Deferred
Income Plan), Boston Cement Masons
Union Local No. 534 Pension Plan (the
Pension Plan), Boston Cement Masons
Union Local No. 534 Health and
Welfare Plan (the Welfare Plan) and
Boston Cement Masons Union Local No.
534 Apprenticeship Plan (the
Apprenticeship Plan; Collectively, the
Plans) Located in Boston,
Massachusetts

[Application Nos. D–9787, D–9788, L–9789
and L–9790, respectively]

Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code in
accordance and with the procedures set
forth in 29 CFR part 2570, subpart B (55
FR 32836, 32847, August 10, 1990). If
the exemption is granted, the
restrictions of sections 406(a), 406 (b)(1)
and (b)(2) of the Act and the sanctions
resulting from the application of section
4975 of the Code, by reason of section
4975(c)(1) (A) through (E) of the Code,

shall not apply to the proposed leasing
of office space in a building (the
Building) owned by the Deferred
Income Plan to the Boston Cement
Masons Union Local No. 534 (the
Union), a party in interest with respect
to the Deferred Income Plan.

In addition, the restrictions of section
406(b)(2) of the Act shall not apply to
the proposed leasing of office space in
the Building by the Deferred Income
Plan to the Pension Plan, the Welfare
Plan and the Apprenticeship Plan.

This proposed exemption is
conditioned upon the following
requirements: (1) The terms of all such
leasing arrangements are at least as
favorable to the Plans as those
obtainable in an arm’s length
transaction with an unrelated party; (2)
an independent, qualified fiduciary,
who has approved of the leasing
arrangements, agrees to monitor all
leases on behalf of the Deferred Income
Plan as well as the terms and conditions
of the exemption at all times; (3) the
rental charged by the Deferred Income
Plan under each lease is based upon the
fair market rental value of the premises
as determined by an independent,
qualified appraiser; (4) the Building is
revalued annually by the independent,
qualified appraiser; (5) if appropriate,
the independent, qualified fiduciary
adjusts the rentals charged for the office
space based upon the annual appraisals
of the Building; and (6) the trustees
determine that the leasing arrangements
are in the best interests of the Pension
Plan, the Welfare Plan and the
Apprenticeship Plan.

Summary of Facts and Representations
1. The Plans are multiemployer plans

that have been established and
maintained in accordance with section
302(c)(5) of the Labor Management
Relations Act of 1947, as amended, and
in accordance with the terms of a
collective bargaining agreement by and
between the Union and various
contributing employers (the Employers).
The Plans are jointly trusteed by four
trustees, (the Trustees), two of whom
have been selected by the Employers
and two of whom have been designated
by the Union. Eight individuals
comprise the Trustees for the Plans.
With respect to composition of the
Trustees for the Deferred Income Plan,
Thomas Gunning, who was selected by
the Employers, serves as Trustee for
each of the Plans; Harry Brousaides,
who was selected by the Union, and an
individual yet to be named by the
Employers, will serve as Trustees for
three out of the four Plans; and Jeremiah
McGillicuddy, who was selected by the
Union, serves as Trustee for two out of

the four Plans. Add-Men Services,
which is located in Boston,
Massachusetts, administers the Plans.
Investment decisions for the Deferred
Income Plan, the Pension Plan and the
Welfare Plan are made by Delta
Financial Management Corporation of
Hingham, Massachusetts and Anchor
Capital Advisors of Boston,
Massachusetts, entities which serve as
investment managers to these Plans. The
Trustees of the Apprenticeship Plan
have the sole investment discretion with
regard to the Apprenticeship Plan’s
assets.

2. The Plans cover cement masons
and other employees in the geographical
area of Boston and numerous cities and
towns in northeastern Massachusetts.
The participant breakdown and asset
balances for the Plans as of March 31,
1994 are as follows:

Plan
No. of
partici-
pants

Total assets

Deferred Income
Plan ................... 271 $3,940,457

Pension Plan ......... 455 4,583,480
Welfare Plan ......... 395 1,540,055
Apprenticeship

Plan ................... ........... 178,966

Although the Plans have many common
participants as well as common trustees,
they are not parties in interest with
respect to each other within the
meaning of section 3(14) of the Act.

3. In 1994, the Deferred Income Plan
purchased two parcels of improved real
property from John Rogan, Paul Rogan
and Jane Rogan, unrelated parties,
primarily for investment purposes but
also for office space for its own use. The
first parcel (Property #1), located at 288
Minot Street in Dorchester,
Massachusetts, consists of the Building
and a two-family, wood frame,
residential building and the underlying
land of each building. The Building is
the only part of Property #1 which will
be subject to the leasing arrangements
described herein. The Building is a
7,587 square foot, commercial garage
and warehouse with finished office
space and two separate garages. The
second parcel (Property #2), located at
296 Minot Street, consists of a single-
family, wood frame, residential building
and the underlying land. Property #2
lies contiguous to Property #1. Property
#2 will not be subject to any of the
leasing arrangements described herein.

For purposes of purchasing these two
parcels, the Deferred Income Plan
obtained an appraisal from Eileen
Partridge, an appraiser affiliated with
Real Estate Appraisal and Consulting
Servicing, which is located in Quincy,



3660 Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Notices

1 The Department expresses no opinion in this
proposed exemption on whether the acquisition of
the Building by the Deferred Income Plan violates
any of the provisions of part 4 of Title I of the Act.

Massachusetts. Ms. Partridge represents
that she is independent of, and
unrelated to, the Union, the Plans and
the Rogans. Ms. Partridge has fifteen
years of experience in appraising,
selling and marketing commercial and
industrial real estate. Ms. Partridge
placed the fair market value of Property
#1 and Property #2 at $325,000 and
$110,000, respectively, for a total fair
market value of $435,000 as of April 13,
1994. After negotiation between the
parties, a purchase and sale agreement
was entered into for both parcels at an
agreed upon purchase price of
$394,600.1 After such purchase, the part
of Property #1 which constitutes the
residential building and all of Property
#2 remains leased to the existing tenants
who are unrelated parties to the
Deferred Income Plan.

4. The applicant represents that the
Deferred Income Plan will utilize less
than fifty percent of the Building for its
own activities and intends to lease the
remaining space in the Building to the
Pension Plan, the Welfare Plan, the
Apprenticeship Plan, the Union and
other unrelated entities. With respect to
the shared office space, the Deferred
Income Plan, as lessor, proposes to enter
into a written lease with the Pension
Plan, the Welfare Plan and the
Apprenticeship Plan for a five-year term
and with the Union for a ten-year term.
The lease will not contain an automatic
renewal provision, and the rental will
be exclusive of utilities. The lease will
allow the Deferred Income Plan, as
lessor, and the lessee Plans the right to
terminate the lease upon ninety days
advance notice. The lease will also be
subject to annual fair market value
adjustments to the rent as described
herein in Representation 7. The Trustees
request an administrative exemption
from the Department to permit the
leasing of the Building to the Union, the
Pension Plan, the Welfare Plan and the
Apprenticeship Plan under the terms
and conditions described herein.

5. The Deferred Income Plan proposes
to lease four separate areas of space
within the Building (Space #1 - #4,
inclusively) to the Pension Plan, the
Welfare Plan, the Apprenticeship Plan
and the Union. Descriptions of the four
spaces are set out below:

a. Space #1 consists of 1,426 square
feet of finished office space which will
be used by the Plans and the Union. The
Plans and the Union intend to share
such space in different proportions and
will divide the rental costs for such

space based upon these proportions.
The Pension Plan, the Welfare Plan and
the Deferred Income Plan will be using
the same space because they share a
common administrator/executive
director who utilizes the same office
and desk space. The allocation of the
rent for these three Plans is based upon
the parties’ usage of this space. The
percentage of the rent for Space #1 will
be divided as follows:

Lessee
Per-
cent-
age

Pension Plan .................................... 12
Welfare Plan ..................................... 12
Apprenticeship Plan .......................... 25
Union ................................................ 45
Deferred Income Plan ...................... 6

Total ....................................... 100

b. Space #2 consists of 1,910 square
feet of unfinished garage-type space
which will be leased jointly to the
Union and the Apprenticeship Plan.
The Union will use such space for
meetings, training, seminars and
negotiations on a regular basis during
the week, and the Apprenticeship Plan
will use the space on the weekends and
occasionally during the week. The
rental will be shared, on the basis of
usage, on a seventy-five to twenty-five
percent basis by the Union and the
Apprenticeship Plan, respectively.

c. Space #3 consists of 560 square feet
of unfinished garage space that will be
leased exclusively by the
Apprenticeship Plan for storage of
construction equipment and supplies
necessary to and used in the training
program.

d. Space #4 consists of 285 square feet
of unfinished garage space that will be
leased exclusively to the Union for file
cabinets and other office related storage.

6. The applicants represent that the
rent to be paid by each lessee will be
based upon an independent appraisal.
In this regard, on April 25, 1994, Ms.
Partridge placed the annual fair market
rental values of the various spaces as
follows:

Space Fair market rental value

Space #1 ...... $6.00 per square foot.
Space #2 ...... 4.00 per square foot.
Space #3 ...... 4.00 per square foot.
Space #4 ...... 4.00 per square foot.

7. The applicants represent that Ms.
Partridge, who will also serve on behalf
of the Deferred Income Plan as the
independent, qualified fiduciary with
respect to the lease transactions, will
have the Building reappraised annually
by an independent, qualified appraiser.

The purposes of the annual appraisals
are to ensure that: (1) The space
occupied by the Plans and the Union
reflects the fair market rental value; and
(2) the allocation of rent for the shared
office space is appropriate for the Plans
and is fair based on the Plans’ usage.
Based upon these annual appraisals and
an annual review of the Plans’ usage of
the shared office space, Ms. Partridge
will adjust the rental amounts for such
space, if necessary, based upon any
changes in the fair market rental values
or the reallocation of space used by any
of the Plans or the Union. If, as the
result of an annual appraisal, the fair
market rental value of the office space
declines in value from the prior rental
year, the Union will be required to pay
the Deferred Income Plan the same
rental that it paid the Deferred Income
Plan during the previous year. The
lessee Plans, however, will not be
affected by this ‘‘floor’’ requirement.

8. In her capacity as the independent,
qualified fiduciary, Ms. Partridge states
that she understands and acknowledges
her duties, responsibilities, and
liabilities in acting as a fiduciary with
respect to the Deferred Income Plan
based upon consultation with counsel
experienced with the fiduciary
responsibility provisions of the Act. Ms.
Partridge derives less than one percent
of her annual income from the Union
and the Plans.

Ms. Partridge represents that she has
reviewed the terms of the leasing
arrangements between the Deferred
Income Plan and the Pension Plan, the
Welfare Plan, the Apprenticeship Plan
and the Union and has concluded that
these leasing arrangements are fair to
the Deferred Income Plan. In addition,
Ms. Partridge states that the terms and
conditions of these leases are acceptable
and compare favorable to other leases in
the Boston area. To support her opinion,
Ms. Partridge represents that she has
considered the current economic
climate, comparable rents in the area,
vacancy rates and property amenities.
Ms. Partridge also believes that the
leasing arrangements are in the best
interests of the Deferred Income Plan
and its participants and beneficiaries.
She states that the Deferred Income Plan
will continue receiving market rate rents
on a regular and a timely basis and that
it would not be able to obtain more
income from other independent tenants.

Ms. Partridge also represents that she
has examined the current financial
statements and portfolio of the Deferred
Income Plan. Based upon such review,
she states that the lease transactions are
consistent with the Deferred Income
Plan’s diversification, liquidity and
investment strategy.
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2 Since Peter Aswad and his wife, Judith Aswad,
are the only participants in the Plan, there is no
jurisdiction under Title I of the Act pursuant to 29
CFR 2510.3–3(b). However, there is jurisdiction
under Title II of the Act pursuant to section 4975
of the Code.

With regard to the creditworthiness of
the lessees and their ability to pay, Ms.
Partridge represents that she has
reviewed the most recent financial
statements for the Pension Plan, the
Welfare Plan, the Apprenticeship Plan
and the Union along with the lessees’
hourly contribution rates set forth in the
collective bargaining agreement. Based
upon their steady stream of annual
income, she believes that the lessees are
creditworthy for the purposes of the
lease transactions contemplated herein.

Besides the duties described above,
Ms. Partridge will: (a) Oversee the
collection of rent; (b) determine whether
it is appropriate to renew or continue a
leasing arrangement; and (c) take all
actions that are necessary and property
to enforce the rights of the Deferred
Income Plan and protect the
participants and beneficiaries of such
Plan.

9. In addition to Ms. Partridge’s
review of the transactions, the Trustees
represent that before the leases are
consummated, they will review the
investment needs of each of the related
Plans, the terms and conditions of the
leasing arrangements, including the
initial rental rate and the subsequent
appraisals by the independent, qualified
appraiser. Based upon their
consideration of such matters, the
Trustees will determine whether the
leasing arrangements are in the best
interests of the Pension Plan, the
Welfare Plan and the Apprenticeship
Plan. The Trustees will also determine
whether the amount of space leased by
the Pension Plan, the Welfare Plan and
the Apprenticeship Plan is appropriate
and necessary for the needs of these
Plans.

10. In summary, it is represented that
the proposed transactions will satisfy
the statutory criteria for an exemption
under section 408(a) of the Act because:
(a) the terms of all such leasing
arrangements will be at least as
favorable to the Plans as those
obtainable in an arm’s length
transaction with an unrelated party; (b)
Ms. Partridge, as the Deferred Income
Plan’s independent, qualified fiduciary,
will approve of the leasing
arrangements, will agree to monitor all
leases on behalf of the Deferred Income
Plan as well as the terms and conditions
of the exemption at all times; (c) the
rental charged by the Deferred Income
Plan under each lease will be based
upon the fair market rental value of the
premises as determined by an
independent, qualified appraiser; (d) the
Building will be revalued annually by
the independent, qualified appraiser;
and (e) if appropriate, Ms. Partridge will
adjust the rentals charged for the office

space based upon the annual appraisals
of the Building; and (f) the Trustees will
determine that the leasing arrangements
are and continue to be in the best
interests of the Pension Plan, the
Welfare Plan and the Apprenticeship
Plan.
FOR FURTHER INFORMATION CONTACT:
Kathryn Parr of the Department,
telephone (202) 219–8971. (This is not
a toll-free number.)

Wadco, Inc. Profit Sharing Plan and
Trust (the Plan) Located in Spring,
Texas

[Application No. D–9820]

Proposed Exemption
The Department is considering

granting an exemption under the
authority of section 4975(c)(2) of the
Code and in accordance with the
procedures set forth in 29 CFR Part
2570, Subpart B (55 FR 32836, 32847,
August 10, 1990). If the exemption is
granted, the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1)(A)
through (E) of the Code, shall not apply
to the proposed sale (the Sale) of certain
shares of stock (the Stock) by the Plan
to Peter Aswad, a disqualified person
with respect to the Plan.2

This proposed exemption is
conditioned upon the following
requirements: (1) All terms and
conditions of the Sale are at least as
favorable to the Plan as those obtainable
in an arm’s length transaction between
unrelated parties; (2) the Sale is a one-
time cash transaction; (3) the Plan is not
required to pay any commissions, costs
or other expenses in connection with
the Sale; (4) the Plan receives a sales
price equal to the fair market value of
the Stock as determined by an
independent, qualified appraiser; (5) the
trustees of the Plan determine that the
Sale is appropriate for the Plan and is
in the best interests of the Plan and their
participants and beneficiaries; and (6)
within ninety days of the grant of this
proposed exemption, Wadco files Forms
5330 with the Internal Revenue Service
and pays all applicable excise taxes due
with respect to past prohibited
transactions.

Summary of Facts and Representations
1. The Plan, established on December

4, 1990, is a profit sharing plan
sponsored by Wadco, Inc. (Wadco).
Wadco is an Illinois corporation

previously engaged in the purchase and
resale of molecular sieves used in the
manufacturing of thermal-pane glass.
Presently, Wadco is not actively
involved in any type of business. As of
December 31, 1993, the Plan had total
assets of $275,727 and two participants,
Peter and Judith Aswad, who are also
the trustees of the Plan (the Trustees).
The Trustees have the sole investment
discretion with regard to the Plan.

2. Among the assets of the Plan is the
Stock. The Stock consists of 300 shares
of stock in Titan Industries, Inc. (Titan),
a closely-held Oklahoma corporation
which engages in the manufacture of
additive injection equipment. The Stock
represents approximately fifty percent
of the issued and outstanding stock of
Titan. The remaining fifty percent of the
issued and outstanding stock of Titan is
owned by Gary Williams, the President
of Titan. Mr. Aswad is the Chairman of
the Board of Directors of Titan and is
the acting sales manager for the western
half of the United States and the Far
East.

In 1987, Wadco acquired the Stock for
approximately $15,000 and contributed
it to the Wadco, Inc. Defined Benefit
Plan (the DB Plan), a qualified plan
maintained by Wadco in the 1980’s. The
trustees of the DB Plan terminated the
DB Plan, effective December 31, 1989,
and distributed all of its assets on
December 10, 1990, to the DB Plan’s
only participants, Mr. and Mrs. Aswad,
in 1990. At this time, Mr. and Mrs.
Aswad rolled over the Stock, worth
approximately $118,904, into the Plan.
Wadco is aware of the fact that the
contribution of the Stock constituted a
prohibited transaction in violation of
the Code. Accordingly, Wadco
represents that within ninety days of the
grant of this proposed exemption, it will
file Forms 5330 with the Internal
Revenue Service and will pay all
applicable excise taxes due with respect
to past prohibited transactions.

As of November 14, 1994, neither the
Plan nor the DB Plan had received any
dividends from the Stock. However, the
Stock has appreciated approximately
50.5 percent per year since its
acquisition in 1987. As of December 31,
1993, the Stock amounted to
approximately eighty-six percent of the
total assets of the Plan.

3. Because the Stock accounts for
such a large percentage of the Plan’s
assets and cannot readily be liquidated
due to the lack of a public market, the
Trustees desire to sell the Stock out of
the Plan. The Trustees anticipate that
any efforts to sell the Stock to unrelated
parties would result in a sale at a less
than its fair market value (see
Representation #4) due to the Stock’s
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lack of marketability. Because Mr.
Aswad is willing to purchase the Stock
from the Plan, the Trustees propose to
sell the Stock to Mr. Aswad for the fair
market value of the Stock on the date of
the Sale as determined by an
independent, qualified appraiser. The
Sale will be one-time cash transaction,
and the Plan will not be required to pay
any fees, commissions or expenses in
connection with the sale of the Stock.
The Trustees have determined that the
Sale is appropriate for the Plan and is
in the best interests of the Plan and their
participants and beneficiaries.
Accordingly, the Trustees request an
administrative exemption from the
Department to permit the sale of the
Stock to Mr. Aswad.

4. Richard P. Bernstein, the President
of Richard P. Bernstein, Inc., a business
evaluation and appraisal firm which is
located in Dallas, Texas, appraised the
Stock. Mr. Bernstein represents that he
has performed approximately 2,000
valuations of closely-held companies
since 1975. Mr. Bernstein represents
that both he and his firm are
independent of, and unrelated to,
Wadco, Titan and the Trustees.

Mr. Bernstein placed the fair market
value of the Stock at $218,000 or $726
per share as of May 24, 1994. Mr.
Bernstein’s valuation includes a thirty-
five percent discount based upon the
Stock’s limited marketability.

5. In summary, it is represented that
the transaction will satisfy the statutory
criteria of section 408(a) of the Act
because: (a) All terms and conditions of
the Sale will be at least as favorable to
the Plan as those obtainable in an arm’s
length transaction between unrelated
parties; (b) the Sale will be a one-time
cash transaction; (c) the Plan will not be
required to pay any commissions, costs
or other expenses in connection with
the Sale; (d) the Plan will receive a sales
price equal to the fair market value of
the Stock as determined by an
independent, qualified appraiser; (e) the
Trustees of the Plan will determine that
the Sale is appropriate for the Plan and
is in the best interests of the Plan and
their participants and beneficiaries; and
(f) within ninety days of the grant of this
proposed exemption, Wadco will file a
Forms 5330 with the Internal Revenue
Service and pay all applicable excise
taxes due with respect to past
prohibited transactions

Notice to Interested Persons
Since Mr. and Mrs. Aswad are the

only participants in the Plan, it has been
determined that there is no need to
distribute the notice of proposed
exemption to interested persons.
Comments are due within thirty days

after publication of this notice in the
Federal Register.
FOR FURTHER INFORMATION CONTACT:
Kathryn Parr of the Department,
telephone (202) 219–8971. (This is not
a toll-free number.)

The Travelers Separate Account ‘‘R’’
(SAR) Located in Hartford, Connecticut

[Application No. D–9827]

Proposed Exemption
The Department is considering

granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and
in accordance with the procedures set
forth in 29 CFR Part 2570, Subpart B (55
FR 32836, 32847, August 10, 1990). If
the exemption is granted, the
restrictions of sections 406(a), 406(b)(1)
and 406(b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason
of section 4975(c)(1) (A) through (E) of
the Code, shall not apply to the past
lease (the Lease) of space in an office
building located in Cedar Knolls, New
Jersey (the Building) from December 22,
1993 until June 24, 1994 by SAR to The
Travelers Insurance Company
(Travelers), a party in interest with
respect to employee benefit plans
invested in SAR, provided that the
following conditions were satisfied:

(a) All terms and conditions of the
Lease were at least as favorable to SAR
as those which SAR could have
obtained in an arm’s-length transaction
with an unrelated party at the time the
Lease was executed;

(b) The rent paid by Travelers to SAR
under the Lease was not less than the
fair market rental value of the office
space;

(c) LaSalle Partners (LaSalle), acting
as a qualified, independent fiduciary for
SAR during the time that the Building
was owned by SAR, reviewed all terms
and conditions of the Lease prior to the
transaction, as well as any subsequent
modifications to the Lease, and
determined that such terms and
conditions would be in the best interests
of SAR at the time of the transaction;

(d) LaSalle represented the interests of
SAR for all purposes under the Lease as
a qualified, independent fiduciary for
SAR, monitored the performance of the
parties under the terms and conditions
of the Lease, and took whatever action
was necessary to safeguard the interests
of SAR with respect to the Lease during
the time that the Building was part of
SAR’s portfolio; and

(e) Travelers pays to all of SAR’s
contractholders, upon final liquidation
of the properties held by SAR, amounts
necessary to reimburse SAR for

expenses incurred in connection with
the tenant improvements made to the
office space leased to Travelers prior to
the sale of the Building (i.e. $1,363,581),
as well as all other amounts required to
be paid to SAR’s contractholders,
pursuant to the terms of the Settlement
Agreement arising from The Travelers
Insurance Company v. Allied-Signal Inc.
Master Pension Trust, et al. (Civil No.
H–90–870–AHN, USDC D Conn).
EFFECTIVE DATE: This proposed
exemption, if granted, will be effective
for the period from December 22, 1993
until June 24, 1994.

Summary of Facts and Representations
1. Travelers, a wholly-owned

subsidiary of The Travelers Corporation
(Travelers Corp.), is a Connecticut
corporation and one of the largest stock
insurance companies in the United
States. At the end of 1992, Travelers
Corp. held more than $53 billion in total
assets.

2. Travelers serves as the asset
manager for SAR, which is maintained
by Travelers for the investment of
qualified pension plan assets in real
estate related investments. SAR is a
pooled separate account which consists
of two components, an equity
component and a mortgage component.
The equity component accounts for 95%
of the assets held in SAR. Total assets
held in SAR were valued at $63,902,857
as of September 30, 1993.

Participation in SAR is limited to
qualified private retirement plans and
governmental plans. As of December 31,
1992, approximately 150 plans
participated in SAR. The interest of no
single plan represents more than 20% of
SAR’s total assets, except for The
Pension Plan for Salaried Employees of
The Travelers Corporation and Certain
Subsidiaries (The Travelers Plan) which
represented approximately 44% of
SAR’s total assets as of September 30,
1993. In this regard, the Travelers Plan
had 38,383 participants and total net
assets of approximately $1,624,547,217
as of December 31, 1992. The Finance
Committee of the Board of Directors of
Travelers Corp. is the fiduciary
responsible for the original investment
of the Travelers Plan in SAR.

3. In December 1989, Travelers
decided to terminate SAR and proceed
with an accelerated liquidation of SAR’s
properties for distribution of the
proceeds on a pro rata basis. In June
1990, a SAR contractholder initiated
litigation related to the proposed
distribution of proceeds. The plaintiffs
initially sued Travelers Corp. and
Travelers in the U.S. District Court for
the Northern District of Texas, The
Police and Fire Pension Fund of the City
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3 The Lease contains three units with different
rentable areas and commencement dates. Unit A
includes 9464 RSF on the first and second floors
which was occupied by Travelers as of January 1,
1994. Unit B includes 34,400 RSF on the first,
second and fourth floors which was occupied by
Travelers as of July 1, 1994. Unit C includes 8536
RSF on the second floor which was occupied by
Travelers as of May 1, 1994. The Lease allowed
Travelers to adjust the area of Unit B, subject to the
Travelers’ design plan for various improvements.

4 From the commencement date applicable to
Unit A through June 30, 1994, the base rent was

$147,705 per annum (i.e. approximately $12,308
per month). Commencing July 1, 1994 and
continuing until the expiration date of the Lease,
the base rent for Unit A will be $166,020 per annum
(i.e. approximately $13,835 per month). From the
commencement date applicable to Unit C through
June 30, 1994, the base rent was $128,040 per
annum (i.e. approximately $10,670 per month).
Commencing July 1, 1994 and continuing until the
expiration date of the Lease, the base rent for Unit
C will be $143,916 per annum (i.e. approximately
$11,993 per month). The annual base rent for Unit
B will be based upon the final RSF of Unit B, as
determined in accordance with the terms of the
Lease multiplied by $16.86 per square foot based on
tenant specified improvements.

of Dallas, Texas v. The Travelers Corp.
and The Travelers Insurance Co., (Civil
No. CA–3–90–1558–C, USDC ND Tex.)
(referred to below as ‘‘the Texas
Litigation’’). Subsequently, Travelers
Corp., Travelers, and two affiliates filed
a defendant class action seeking to
resolve issues connected to SAR’s
liquidation in The Travelers Insurance
Company v. Allied-Signal Inc. Master
Pension Trust, et al. (Civil No. H–90–
870–AHN, USDC D Conn) (referred to
below as the ‘‘Allied-Signal Litigation’’).
The Texas Litigation was dismissed and
the plaintiffs reasserted their claims as
counterclaims in the Allied-Signal
Litigation. In 1993, the court granted
final approval of settlements in the
Allied-Signal Litigation which set forth
procedures to distribute amounts held
in the equity and mortgage components
of SAR. The settlement agreements
require Travelers to use its best efforts
to liquidate all of SAR’s equity
investments, including the Building, by
April 1995.

4. The Building is a four story,
116,919 square foot office building
located at 240 Cedar Knolls, Cedar
Knolls, New Jersey. Travelers entered
into an agreement with SAR on
December 22, 1993, to lease office space
in the Building pursuant to the terms of
the Lease. The Lease allowed Travelers
to occupy approximately 52,400
rentable square feet (RSF) in the
Building.3 Prior to the Lease, the
Building had approximately 55% of its
office space occupied, all by parties
unrelated to Travelers and its affiliates.
As a result of the Lease, the Building
was over 98% occupied once Travelers
moved into all of the office space it
planned to use. Thus, the applicant
states that the Lease made the Building
more marketable for sale to a third party
and was in the best interests of the plans
that were contractholders in SAR at the
time of the transaction.

5. Under the terms of the Lease,
Travelers agreed to lease the office space
for five years, six months. Travelers
pays $15.00 per square foot per annum,
adjusted up to $16.86 per square foot
per annum to account for additional
tenant improvements, under the base
rent schedule specified in the Lease.4

All rents under the Lease are payable
monthly upon the first business day of
the month. The Lease also provides 205
parking spaces for use by Travelers at no
additional cost.

The Lease allocates a number of non-
rent expenses to Travelers. Tenant-
electric is submetered and paid for by
Travelers. In addition, Travelers agreed
to pay a proportionate share of increases
in actual operating expenses incurred by
the landlord under the Lease. However,
the annual increase in operating
expenses for which Travelers is liable as
tenant, other than energy, taxes and
insurance, may not exceed the annual
percentage increase in the consumer
price index (CPI). Travelers also agreed
to pay its proportionate share of
increases in real estate taxes.

With respect to tenant improvements,
the Lease provided Travelers with new
building installations in accordance
with Travelers’ plans and specifications
at a one-time cost not to exceed $27.00
per square foot, which will be paid for
by Travelers through the base rents
described above. SAR spent $1,363,581
under the tenant improvement
allowance for the office space leased to
Travelers.

6. On June 24, 1994, SAR sold the
Building to Koll Investment
Management, Inc. (Koll), for $4,000,000.
The applicant states that Koll is a
California corporation, d/b/a KB Realty
Advisors, which is unrelated to
Travelers and its affiliates. The proceeds
from the sale were distributed in July
1994 to the contractholders of SAR in
accordance with the settlement
agreement arising from the Allied-Signal
Litigation (the Settlement Agreement).
In this regard, the applicant states that
the Settlement Agreement requires
Travelers to distribute to all of SAR’s
equity contractholders, over the course
of liquidating the remaining assets,
returns that are at least equal to the
value of the equity components of SAR
as of December 31, 1992 (the Target
Amount). Under the Settlement
Agreement, Travelers must make
‘‘differential compensation’’ payments
over and above distributions from SAR

if the amounts distributed to the
contractholders fail to meet the Target
Amount. Specifically, the ‘‘differential
compensation’’ payments will constitute
the difference between the Target
Amount (i.e. $75,160,003) and the total
amount of cash distributions to
contractholders from that date forward.
The applicant states that a ‘‘differential
compensation’’ payment of
approximately $7,375,997 would be due
to SAR’s contractholders to meet the
Target Amount, based on the
distributions made to the
contractholders (i.e. $48,226,355) and
the value of the assets remaining in SAR
as of September 30, 1994 (i.e.
$19,557,651). As a result, the existing
assets would have to be sold for in
excess of $26,933,648, to extinguish
Travelers’ obligation to make a
differential compensation payment.
SAR is in the final phases of its
liquidation process and expects to
complete liquidation of its equity
portfolio within the next few months.

Travelers represents that the
deficiency of $7,375,997 as of
September 30, 1994, was comprised of
shortfall amounts from the sale of assets
at less than their appraised value as of
December 31, 1992, and unrecovered
expenditures of SAR assets. With
respect to the Building, the applicant
indicates that this asset had a fair
market value of $4,150,000 as of
December 31, 1992. Had the Building
been sold for more than that amount,
the differential compensation amount
would have been reduced. However, the
sale of the Building to Koll for
$4,000,000 increased the amount of
differential compensation owed by
Travelers by $150,000. Similarly, the
tenant improvements made to the
Building prior to the sale totalling
$1,363,581 were paid from SAR funds.
As such, the total amount of tenant
improvement expenditures was
unavailable for distribution to SAR
investors. Each dollar spent on the
improvements therefore has increased
the magnitude of the differential
compensation payment owed by
Travelers under the Settlement
Agreement. Since the sale of the
remaining assets will not be sufficient to
reduce already incurred deficiencies,
Travelers will be responsible for these
amounts out of its general assets. Thus,
the size of the differential compensation
payment will reflect all amounts spent
by SAR for tenant improvements to the
space in the Building leased to Travelers
(i.e. $1,363,581) prior to the sale of the
Building. Travelers must pay such
amounts to SAR’s contractholders after
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all of the equity components of SAR are
liquidated.

The applicant represents that the sale
of the Building was in the best interests
of the plans that were contractholders of
SAR at the time of the transaction. In
addition, the sale of the Building by
SAR ended the prohibited transaction
that resulted from Travelers leasing the
subject office space in the Building.
Therefore, the applicant requests that
the proposed exemption be effective
from December 22, 1993, the date that
Travelers signed the original Lease
documents, until June 24, 1994, the date
the Building was sold.

7. LaSalle served as an independent
fiduciary for SAR in connection with
the Lease during the time that the
Building was part of SAR’s portfolio.
LaSalle is a real estate investment
manager, located in Pine Brook, New
Jersey, which has extensive experience
in advising various clients, including
benefit plan investors, regarding the
sale, leasing and management of office
space. During the 1992 calendar year,
LaSalle received less than one percent
of its total client fees from Travelers.
LaSalle acknowledges that it understood
its duties, responsibilities and liabilities
in acting as a fiduciary under the Act for
SAR.

LaSalle possessed full authority as the
independent fiduciary to act on behalf
of SAR with respect to the Lease. In this
role, LaSalle completed an extensive
analysis of the Lease prior to the
execution of the transaction.
Specifically, LaSalle compared the
proposed terms of the Lease to leases of
other similar office space to unrelated
parties in Northern New Jersey at the
time of the transaction. This market
research was conducted through real
estate brokers, landlords and attorneys.
LaSalle also reviewed the latest
appraisals of the Building.

8. LaSalle states that it required a
number of changes to the terms for the
Lease in order to protect the interests of
SAR. These changes were necessary
mainly because Travelers had suggested
using a standard lease document for a
newly-constructed building, whereas
the Lease actually involves office space
in an existing facility. LaSalle reviewed
the terms of the Lease to assure that the
required modifications were
incorporated into the relevant
documents. Based on Traveler’s
agreement to include the modifications
in the Lease, LaSalle concluded that the
terms of the Lease would be at least as
favorable to SAR as the terms which
would exist in an arm’s-length
transaction and that entering into the
transaction would be in the best
interests of SAR. LaSalle states that an

important factor in its conclusion was
the fact that the Lease’s average gross
rents and equivalent net rents were well
within the acceptable ranges for
comparable market transactions in the
Northern New Jersey area.

With respect to the $27.00 per square
foot tenant improvement allowance
granted to Travelers under the Lease,
LaSalle states that this provision
involved a one-time cost, amortized
over the entire term of the Lease, which
was designed to assure the suitability of
the leased space to the tenant’s needs.
LaSalle represents that similar tenant
improvement allowances and other
concessions were typical of arm’s-length
leases in the Northern New Jersey area
at the time of the transaction and are a
common practice in highly competitive
markets. LaSalle states that the rents
which would have been payable to SAR
under the Lease, and the costs
associated with the Lease, would have
yielded a total net rate of return to SAR
for the entire term of the Lease that
would have been above other arm’s-
length leases in the Northern New Jersey
area. With respect to the sale of the
Building to Koll for $4,000,000, LaSalle
states that the improvements made to
the office space under the Lease
increased the marketability of the
Building and helped SAR to obtain a
better sale price for the Building on June
24, 1994.

9. LaSalle represents that it monitored
compliance by the parties with the
terms of the Lease during the period that
the Building was part of SAR’s portfolio.
In this regard, LaSalle was responsible
for periodically auditing the parties
performance under the Lease to assure
compliance with such terms. This audit
would include a review of the financial
statements relating to the property and
a physical inspection of the premises
occupied by Travelers. The audit would
examine whether rent payments were
paid in an accurate and timely fashion
as specified by the Lease and whether
tenant improvements were made in
accordance with the terms of the Lease.
In addition, LaSalle states that it took
whatever action was necessary to
safeguard the interests of SAR in
connection with the Lease. Finally,
LaSalle acknowledges that: (i) The
effectiveness of any exemption for the
Lease will be dependent on compliance
by the parties with the terms as set forth
in the Lease during the period covered
by the proposed exemption, including
any limitations, restrictions or other
conditions imposed at that time; (ii) if
any circumstances resulted in a
violation of the terms and conditions of
the Lease or the proposed exemption
during such period, the relief provided

by the exemption will not be available;
and (iii) LaSalle, as the independent
fiduciary for SAR, was responsible at all
times for monitoring compliance by the
parties with the terms and conditions of
the Lease during the period covered by
the proposed exemption.

10. In summary, the applicant
represents that the Lease met the
statutory criteria of section 408(a) of the
Act and section 4975(c)(2) of the Code
because: (a) LaSalle, a qualified,
independent fiduciary for SAR,
determined that the Lease was in the
best interests of SAR prior to the
transaction; (b) LaSalle determined that
the terms and conditions of the Lease
were at least as favorable to SAR as
those which could have been obtained
from an unrelated party at the time of
the transaction; (c) LaSalle monitored
the Lease and enforced the obligations
of Travelers on behalf of SAR while the
Building was part of SAR’s portfolio;
and (d) Travelers will pay SAR’s
contractholders, as part of any other
payments due to SAR under the terms
of the Settlement Agreement, an amount
necessary to reimburse SAR for
expenses incurred in connection with
the tenant improvements made to the
office space leased to Travelers prior to
the sale of the Building.

Notice to Interested Persons

The applicant states that because of
the large number of potentially
interested parties, it is not possible to
provide a separate copy of the notice of
the proposed exemption to each
participant of all plans that were
invested in SAR during the period
covered by the requested exemption.
Therefore, the only practical form of
notice for such interested persons is
publication of the proposed exemption
in the Federal Register. However, the
applicant states that it will provide
notice to each of the plans that were
contractholders in SAR during the
period covered by the requested
exemption. Such notice shall be made
by first class mail within fifteen (15)
days following the publication of the
proposed exemption in the Federal
Register. This notice shall include a
copy of the notice of proposed
exemption as published in the Federal
Register and a supplemental statement
(see 29 CFR 2570.43(b)(2)) which
informs interested persons of their right
to comment on and/or request a hearing
with respect to the proposed exemption.
Comments and requests for a public
hearing are due within forty-five (45)
days following the publication of the
proposed exemption in the Federal
Register.
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FOR FURTHER INFORMATION CONTACT: Mr.
E.F. Williams of the Department,
telephone (202) 219–8194. (This is not
a toll-free number.)

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve
a fiduciary or other party in interest of
disqualified person from certain other
provisions of the Act and/or the Code,
including any prohibited transaction
provisions to which the exemption does
not apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a)(1)(b) of the act; nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2) Before an exemption may be
granted under section 408(a) of the Act
and/or section 4975(c)(2) of the Code,
the Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan;

(3) The proposed exemptions, if
granted, will be supplemental to, and
not in derogation of, any other
provisions of the Act and/or the Code,
including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction; and

(4) The proposed exemptions, if
granted, will be subject to the express
condition that the material facts and
representations contained in each
application are true and complete, and
that each application accurately
describes all material terms of the
transaction which is the subject of the
exemption.

Signed at Washington, DC, this 12th day of
January, 1995.
Ivan Strasfeld,
Director of Exemption Determinations,
Pension and Welfare Benefits Administration,
U.S. Department of Labor.
[FR Doc. 95–1200 Filed 1–17–95; 8:45 am]
BILLING CODE 4510–29–P

LIBRARY OF CONGRESS

American Folklife Center; Board of
Trustees Meeting

AGENCY: Library of Congress.

ACTION: Notice of meeting.

SUMMARY: This notice announces a
meeting of the Board of Trustees of the
American Folklife Center. This notice
also describes the functions of the
Center. Notice of this meeting is
required in accordance with Public Law
94–463.

DATES: Friday, February 10, 1994; 9:00
a.m. to 1:00 p.m.

ADDRESSES: Dining Room A, James
Madison Building, Library of Congress,
Washington, DC 20540.

FOR FURTHER INFORMATION CONTACT:
Alan Jabbour, Director, American
Folklife Center, Washington, DC 20540–
8100.

SUPPLEMENTARY INFORMATION: The
meeting will be open to the public. It is
suggested that persons planning to
attend this meeting as observers contact
Doris M. Craig at (202) 707–6590.

The American Folklife Center was
created by the U.S. Congress with
passage of Public Law 94–201, the
American Folklife Preservation Act, in
1976. The Center is directed to
‘‘preserve and present American
folklife’’ through programs of research,
documentation, archival preservation,
live presentation, exhibition,
publications, dissemination, training,
and other activities involving the many
folk cultural traditions of the United
States. The Center is under the general
guidance of a Board of Trustees
composed of members from Federal
agencies and private life widely
recognized for their interest in
American folk traditions and arts.

The Center is structured with a small
core group of versatile professionals
who both carry out programs themselves
and oversee projects done by contract by
others. In the brief period of the Center’s
operation it has energetically carried out
its mandate with programs that provide
coordination, assistance, and model
projects for the field of American
folklife.

Dated: January 6, 1995.

Alan Jabbour,
Director, American Folklife Center.
[FR Doc. 95–1115 Filed 1–17–95; 8:45 am]

BILLING CODE 1410–01–M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[Notice 95–004]

NASA Advisory Council, Aeronautics
Advisory Committee, Subcommittee on
Human Factors; Meeting

AGENCY: National Aeronautics and
Space Administration.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, Pub.
L. 92–463, as amended, the National
Aeronautics and Space Administration
announces a NASA Advisory Council,
Aeronautics Advisory Committee,
Subcommittee on Human Factors
meeting.

DATES: February 22, 1995, 8:30 a.m. to
4:30 p.m.; February 23, 1995, 8:30 a.m.
to 4:30 p.m.; and February 24, 1995,
8:30 a.m. to 11:30 a.m.

ADDRESSES: National Aeronautics and
Space Administration, Langley Research
Center, Building 1268A, Room 2120,
Hampton, VA 23681–0001.

FOR FURTHER INFORMATION CONTACT:
Mr. Gregory W. Condon, National
Aeronautics and Space Administration,
Ames Research Center, Moffett Field,
CA 94035, 415/604–5567.

SUPPLEMENTARY INFORMATION: The
meeting will be open to the public up
to the seating capacity of the room.
Agenda topics for the meeting are as
follows:

—NASA Actions on Committee’s
Previous Recommendations

—NASA Human Factors Overview and
Updates on Ames Research Center
and Langley Research Center
Programs

—Crew-Centered Design Philosophy
—Aviation Safety and Automation

Program
—Human Engineering Methods
—Air Traffic Management Human

Factors

It is imperative that the meeting be
held on these dates to accommodate the
scheduling priorities of the key
participants. Visitors will be requested
to sign a visitors register.

Dated: January 12, 1995.

Timothy M. Sullivan,
Advisory Committee Management Officer.
[FR Doc. 95–1198 Filed 1–17–95; 8:45 am]

BILLING CODE 7510–01–M
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NATIONAL FOUNDATION ON THE
ARTS AND HUMANITIES

Challenge and Advancement Advisory
Panel (Presenting Advancement
Section); Notice of Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92–463), as amended, notice is hereby
given that a meeting of the Challenge
and Advancement Advisory Panel
(Presenting Advancement Section) to
the National Council on the Arts will be
held on February 10, 1995 from 9:00
a.m. to 5:30 p.m. This meeting will be
held in room M–07, at the Nancy Hanks
Center, 1100 Pennsylvania Avenue,
NW., Washington, DC 20506.

Portions of this meeting will be open
to the public from 9:00 a.m. to 10:00
a.m. for opening remarks and
introductions and from 4:30 p.m.–5:30
p.m. for a policy discussion.

The remaining portion of this meeting
from 10:00 a.m. to 4:30 p.m. is for the
purpose of Panel review, discussion,
evaluation, and recommendation on
applications for financial assistance
under the National Foundation on the
Arts and the Humanities Act of 1965, as
amended, including information given
in confidence to the agency by grant
applicants. In accordance with the
determination of the Chairman of
February 8, 1994 this session will be
closed to the public pursuant to
subsection (c)(4), (6) and (9)(B) of
section 552b of Title 5, United States
Code.

Any person may observe meetings, or
portions thereof, of advisory panels
which are open to the public, and may
be permitted to participate in the
panel’s discussions at the discretion of
the panel chairman and with the
approval of the full-time Federal
employee in attendance.

If you need special accommodations
due to a disability, please contact the
Office of Special Constituencies,
National Endowment for the Arts, 1100
Pennsylvania Avenue, NW.,
Washington, DC. 20506, 202/682–5532,
TYY 202/682–5496, at least seven (7)
days prior to the meeting.

Further information with reference to
this meeting can be obtained from Ms.
Yvonne Sabine, Committee Management
Officer, National Endowment for the
Arts, Washington, DC, 20506, or call
202/682–5459.

Dated: January 10, 1995.
Yvonne M. Sabine,
Director, Office of Council and Panel
Operations, National Endowment for the Arts.
[FR Doc. 95–1207 Filed 1–17–95; 8:45 am]
BILLING CODE 7537–01–M

Challenge and Advancement Advisory
Panel; Notice of Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92–463), as amended, notice is hereby
given that a meeting of the Challenge
and Advancement Advisory Panel
(Museum Advancement Section) to the
National Council on the Arts will be
held on February 13, 1995 from 9:00
a.m. to 5:30 p.m. This meeting will be
held in room 714, at the Nancy Hanks
Center, 1100 Pennsylvania Avenue,
NW., Washington, DC 20506.

Portions of this meeting will be open
to the public from 9:00 a.m. to 10:00
a.m. for opening remarks and
introductions and from 4:30 p.m.–5:30
p.m. for a policy discussion.

The remaining portion of this meeting
from 10:00 a.m. to 4:30 p.m. is for the
purpose of Panel review, discussion,
evaluation, and recommendation on
applications for financial assistance
under the National Foundation on the
Arts and the Humanities Act of 1965, as
amended, including information given
in confidence to the agency by grant
applicants. In accordance with the
determination of the Chairman of
February 8, 1994 this session will be
closed to the public pursuant to
subsection (c)(4), (6) and (9)(B) of
section 552b of title 5, United States
Code.

Any person may observe meetings, or
portions thereof, of advisory panels
which are open to the public, and may
be permitted to participate in the
panel’s discussions at the discretion of
the panel chairman and with the
approval of the full-time Federal
employee in attendance.

If you need special accommodations
due to a disability, please contact the
Office of Special Constituencies,
National Endowment for the Arts, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506, 202/682–5532,
TYY 202/682–5496, at least seven (7)
days prior to the meeting.

Further information with reference to
this meeting can be obtained from Ms.
Yvonne Sabine, Committee Management
Officer, National Endowment for the
Arts, Washington, DC 20506, or call
202/682–5439.

Dated: January 10, 1995.

Yvonne M. Sabine,
Director, Office of Council and Panel
Operations, National Endowment for the Arts.
[FR Doc. 95–1208 Filed 1–17–95; 8:45 am]

BILLING CODE 7537–01–M

Challenge and Advancement Advisory
Panel (Arts in Education Advancement
Section); Notice of Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92–463), as amended, notice is
hereby given that a meeting of the
Challenge and Advancement Advisory
Panel (Arts in Education Advancement
Section) to the National Council on the
Arts will be held on February 14, 1995
from 9:30 a.m. to 4:30 p.m. in room 714,
at the Nancy Hanks Center, 1100
Pennsylvania Avenue, NW, Washington,
DC, 20506.

Portions of this meeting will be open
to the public from 9:30 a.m. to 10:30
a.m. for welcoming remarks and
introductions and from 3:45 p.m. to 4:30
p.m. for a policy discussion.

The remaining portion of this meeting
from 10:30 a.m. to 3:45 p.m. is for the
purpose of Panel review, discussion,
evaluation, and recommendation on
applications for financial assistance
under the National Foundation on the
Arts and the Humanities Act of 1965, as
amended, including information given
in confidence to the agency by grant
applicants. In accordance with the
determination of the Chairman of
February 8, 1994 this session will be
closed to the public pursuant to
subsection (c) (4), (6) and (9)(B) of
section 552b of title 5, United States
Code.

Any person may observe meetings, or
portions thereof, of advisory panels
which are open to the public, and may
be permitted to participate in the
panel’s discussions at the discretion of
the panel chairman and with the
approval of the full-time Federal
employee in attendance.

If you need special accommodations
due to a disability, please contact the
Office of Special Constituencies,
National Endowment for the Arts, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506, 202/682–5532,
TYY 202/682–5496, at least seven (70
days prior to the meeting.

Further information with reference to
this meeting can be obtained from Ms.
Yvonne Sabine, Committee Management
Officer, National Endowment for the
Arts, Washington, D.C. 20506, or call
202/682–5439.

Dated: January 10, 1995.

Yvonne M. Sabine,
Director, Office of Council and Panel
Operations, National Endowment for the Arts.
[FR Doc. 95–1209 Filed 1–17–95; 8:45 am]

BILLING CODE 7537–01–M
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Challenge and Advancement Advisory
Panel (Music Advancement Section);
Notice of Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92–463), as amended, notice is hereby
given that a meeting of the Challenge
and Advancement Advisory Panel
(Music Advancement Section) to the
National Council on the Arts will be
held on February 15–16, 1995 from 9:00
a.m. to 5:30 p.m. This meeting will be
held in room 716, at the Nancy Hanks
Center, 1100 Pennsylvania Avenue,
NW., Washington, DC 20506.

Portions of this meeting will be open
to the public from 9:00 a.m. to 10:00
a.m. on February 15 for opening remarks
and introductions and from 4:30 p.m. to
5:30 p.m. on February 16 for a policy
discussion.

The remaining portions of this
meeting from 10:00 a.m. to 5:30 p.m. on
February 15 and from 9:00 a.m. to 4:30
p.m. on February 16 are for the purpose
of Panel review, discussion, evaluation,
and recommendation on applications
for financial assistance under the
National Foundation on the Arts and the
Humanities Act of 1965, as amended,
including information given in
confidence to the agency by grant
applications. In accordance with the
determination of the Chairman of
February 8, 1994 these sessions will be
closed to the public pursuant to
subsection (c) (4), (6) and (9)(B) of
section 552b of Title 5, United States
Code.

Any person may observe meetings, or
portions thereof, of advisory panels
which are open to the public, and may
be permitted to participate in the
panel’s discussions at the discretion of
the panel chairman and with the
approval of the full-time Federal
employee in attendance.

If you need special accommodations
due to a disability, please contact the
Office of Special Constituencies,
National Endowment for the Arts, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506, 202/682–5532,
TYY 202/682–5496, at least seven (7)
days prior to the meeting.

Further information with reference to
this meeting can be obtained from Ms.
Yvonne Sabine, Committee Management
Officer, National Endowment for the
Arts, Washington, DC 20506, or call
202/682–5439.

Dated: January 10, 1995.
Yvonne M. Sabine,
Director, Office of Council and Panel
Operations, National Endowment for the Arts.
[FR Doc. 95–1210 Filed 1–17–95; 8:45 am]
BILLING CODE 7537–01–M

Challenge and Advancement Advisory
Panel (Theater Advancement Section);
Notice of Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92–463), as amended, notice is hereby
given that a meeting of the Challenge
and Advancement Advisory Panel
(Theater Advancement Section) to the
National Council on the Arts will be
held on February 23–24, 1995 from 9:00
a.m. to 5:30 p.m. This meeting will be
held in room M–07, at the Nancy Hanks
Center, 1100 Pennsylvania Avenue,
NW., Washington, DC 20506.

Portions of this meeting will be open
to the public from 9:00 a.m. to 10:00
a.m. on February 23 and from 4:30 p.m.
to 5:30 p.m. on February 24 for a policy
discussion.

The remaining portions of this
meeting from 10:00 a.m. to 5:30 p.m. on
February 23 and from 9:00 a.m. to 4:30
p.m. on February 24 are for the purpose
of Panel review, discussion, evaluation,
and recommendation on applications
for financial assistance under the
National Foundation on the Arts and the
Humanities Act of 1965, as amended,
including information given in
confidence to the agency by grant
applicants. In accordance with the
determination of the Chairman of
February 8, 1994 these sessions will be
closed to the public pursuant to
subsection (c) (4),(6) and (9)(B) of
section 552b of Title 5, United States
Code.

Any person may observe meetings, or
portions thereof, of advisory panels
which are open to the public, and may
be permitted to participate in the
panel’s discussions at the discretion of
the panel chairman and with the
approval of the full-time Federal
employee in attendance.

If you need special accommodations
due to a disability, please contact the
Office of Special Constituencies,
National Endowment for the Arts, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506, 202/682–5532,
TYY 202/682–5496, at least seven (7)
days prior to the meeting.

Further information with reference to
this meeting can be obtained from Ms.
Yvonne Sabine, Committee Management
Officer, National Endowment for the
Arts, Washington, DC 20506, or call
202/682–5439.

Dated: January 10, 1995.
Yvonne M. Sabine,
Director, Office of Council and Panel
Operations, National Endowment for the Arts.
[FR Doc. 95–1211 Filed 1–17–95; 8:45 am]
BILLING CODE 7537–01–M

Meetings of Humanities Panel

AGENCY: National Endowment for the
Humanities.
ACTION: Notice of meetings.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Public Law 92–463, as amended),
notice is hereby given that the following
meetings of the Humanities Panel will
be held at the Old Post Office, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506.
FOR FURTHER INFORMATION CONTACT:
David C. Fisher, Advisory Committee
Management Officer, National
Endowment for the Humanities,
Washington, DC 20506; telephone (202)
606–8322. Hearing-impaired individuals
are advised that information on this
matter may be obtained by contacting
the Endowment’s TDD terminal on (202)
606–8282.
SUPPLEMENTARY INFORMATION: The
proposed meetings are for the purpose
of panel review, discussion, evaluation
and recommendation on applications
for financial assistance under the
National Foundation on the Arts the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the agency by the
grant applicants. Because the proposed
meetings will consider information that
is likely to disclose: (1) Trade secrets
and commercial or financial information
obtained from a person and privileged
or confidential; or (2) information of a
personal nature the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy, pursuant
to authority granted me by the
Chairman’s Delegation of Authority to
Close Advisory Committee meetings,
dated July 19, 1993, I have determined
that these meetings will be closed to the
public pursuant to subsections (c) (4),
and (6) of section 552b of Title 5, United
States Code.
1. Date: February 2, 1995

Time: 9 a.m. to 5 p.m.
Room: 315
Program: This meeting will review

applications for Reference Materials in
American Studies III, submitted to
Division of Research Programs, for
projects beginning after July 1, 1995.

2. Date: February 2, 1995
Time: 9 a.m. to 5 p.m.
Room: 415
Program: This meeting will review

applications for Elementary and
Secondary Education in the Humanities,
submitted to the Division of Education
Programs, for projects beginning after
July 1, 1995.

3. Date: February 2–3, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 430
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Program: This meeting will review
applications submitted to the
Humanities Projects in Museums and
Historical Organizations program,
submitted to the Division of Public
Programs, for projects beginning after
July 1, 1995.

4. Date: February 3, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 315
Program: This meeting will review

applications for projects in Interpretive
Research: Collaborative Projects—
Philosophy, Politics and Religion,
submitted to the Division of Research
Programs, for projects beginning after
July 1, 1995.

5. Date: February 6, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 315
Program: This meeting will review

applications for projects in Interpretive
Research: Collaborative Projects—
History, submitted to the Division of
Research Programs, for projects
beginning after July 1, 1995.

6. Date: February 7, 1995
Time: 9 a.m. to 5 p.m.
Room: 315
Program: This meeting will review

applications for Reference Materials in
European Studies II, submitted to the
Division of Research Programs, for
projects beginning after July 1, 1995.

7. Date: February 7, 1995
Time: 9 a.m. to 5 p.m.
Room: 415
Program: This meeting will review

applications for Elementary and
Secondary Education, submitted to the
Division of Education Programs, for
projects beginning after July 1, 1995.

8. Date: February 8, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 315
Program: This meeting will review

applications for projects in Interpretive
Research: Collaborative Projects—Social
Science, submitted to the Division of
Research Programs, for projects
beginning after July 1, 1995.

9. Date: February 9, 1995
Time: 9 a.m. to 5 p.m.
Room: 315
Program: This meeting will review

applications for Elementary and
Secondary Education in the Humanities
Programs, submitted to the Division of
Education Programs, for projects
beginning after July 1, 1995.

10. Date: February 9–10, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 430
Program: This meeting will review

applications for Humanities Projects in
Museums and Historical Organizations
program, submitted to the Division of
Public Programs, for projects beginning
after July 1, 1995.

11. Date: February 10, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 415
Program: This meeting will review

applications for Documentation of

Humanities Collections Projects,
submitted to the Division of Preservation
and Access, for projects beginning after
July 1, 1995.

12. Date: February 10, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 315
Program: This meeting will review

applications for projects in Interpretive
Research: Collaborative Projects—Arts,
Literature and Music, submitted to the
Division of Research Programs, for
projects beginning after July 1, 1995.

13. Date: February 13, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 415
Program: This meeting will review

applications for Library and Archival
Preservation and Access, submitted to
the Division of Preservation and Access
Projects, for projects beginning after July
1, 1995.

14. Date: February 13–14, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 430
Program: This meeting will review

applications submitted to the
Humanities Projects in Museums and
Historical Organizations, for projects
beginning after July 1, 1995.

15. Date: February 24, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 415
Program: This meeting will review

applications for Library and Archival
Preservation and Access Projects,
submitted to the Division of Preservation
and Access Projects, for projects
beginning after July 1, 1995.

16. Date: February 27, 1995
Time: 8:30 a.m. to 5 p.m.
Room: 415
Program: This meeting will review

applications for Library and Archival
Preservation and Access Projects,
submitted to the Division of Preservation
and Access, for projects beginning after
July 1, 1995.

David C. Fisher,
Advisory Committee Management Officer.
[FR Doc. 95–1183 Filed 1–18–95; 8:45 am]
BILLING CODE 7536–01–M

Literary Advisory Panel (Audience
Development Section); Notice of
Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92–463), as amended, notice is hereby
given that a meeting of the Literature
Advisory Panel (Audience Development
Section) to the National Council on the
Arts will be held on February 14–16,
1995. The panel will meet from 9:00
a.m. to 6:00 p.m. on February 14; from
9:00 a.m. to 6:30 p.m. on February 15;
and from 9:00 a.m. to 5:00 p.m. on
February 16 in room 730, at the Nancy
Hanks Center, 1100 Pennsylvania
Avenue NW., Washington, DC 20506.

A portion of this meeting will be open
to the public from 3:00 p.m. to 5:00 p.m.
on February 16 for a guideline review
and policy discussion.

Remaining portions of this meetings
from 9:00 a.m. to 6:00 p.m. on February
14; from 9:00 a.m. to 6:30 p.m. on
February 15; and from 9:00 a.m. to 3:00
p.m. are for the purpose of panel review,
discussion, evaluation, and
recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
Humanities Act of 1965, as amended,
including information given in
confidence to the agency by grant
applicants. In accordance with the
determination of the Chairman of
February 8, 1994, these sessions will be
closed to the public pursuant to
subsection (c) (4), (6) and (9)(B) of
section 552b of Title 5, United States
Code.

Any person may observe meetings, or
portions thereof, of advisory panels
which are open to the public, and may
be permitted to participate in the
panel’s discussions at the discretion of
the Panel chairman and with the
approval of the full-time Federal
employee in attendance.

If you need special accommodations
due to a disability, please contact the
Office of Special Constituencies,
National Endowment for the Arts, 1100
Pennsylvania Avenue NW., Washington,
DC 20506, 202–682–5532, TTY 202–
682–5496, at least seven (7) days prior
to the meeting.

Further information with reference to
this meeting can be obtained from Ms.
Yvonne M. Sabine, Committee
Management Officer, National
Endowment for the Arts, Washington,
DC 20506 or call 202–682–5439.

Dated: January 11, 1995.
Yvonne M. Sabine,
Director, Office of Council and Panel
Operations, National Endowment for the Arts.
[FR Doc. 95–1212 Filed 1–17–95; 8:45 am]
BILLING CODE 7537–01–M

Media Arts Advisory Panel (Film/Video
Production: Narrative Prescreening
Section); Notice of Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92–463), as amended, notice is hereby
given that a meeting of the Media Arts
Advisory Panel (Film/Video Production:
Narrative Prescreening Section) to the
National Council on the Arts will meet
on February 8–9, 1995, from 9:00 a.m.
to 6:30 p.m. on February 8 and from
9:00 a.m. to 5:30 p.m. on February 9.
The panel will meet in room 716, at the
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Nancy Hanks Center, 1100 Pennsylvania
Avenue, NW., Washington, DC 20506.

This meeting is for the purpose of
application evaluation, under the
National Foundation on the Arts and the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the Agency by
grant applicants. In accordance with the
determination of the Chairman of
February 8, 1994, these sessions will be
closed to the public pursuant to
subsections (c) (4), (6) and 9(b) of
section 552b of Title 5, United States
Code.

Further information with reference to
this meeting can be obtained from Ms.
Yvonne Sabine, Advisory Committee
Management Office, National
Endowment for the Arts, Washington,
DC 20506, or call (202) 682–5439.

Dated: January 10, 1995.
Yvonne M. Sabine,
Director, Council & Panel Operations,
National Endowment for the Arts.
[FR Doc. 95–1213 Filed 1–17–95; 8:45 am]
BILLING CODE 7537–01–M

NUCLEAR REGULATORY
COMMISSION

Wisconsin Electric Power Company;
Point Beach Nuclear Power Plant, Unit
Nos. 1 and 2; Denial of Amendment to
Facility Operating License and
Opportunity for Hearing

[Docket Nos. 50–266 and 50–301]

The U.S. Nuclear Regulatory
Commission (the Commission) has
denied a request by Wisconsin Electric
Power Company, the licensee, for an
amendment to Facility Operating
Licenses DPR–24 and DPR–27 issued to
the licensee for operation of the Point
Beach Nuclear Plant, Units 1 and 2,
respectively, located in Two Creeks,
Wisconsin. Notice of Consideration of
Issuance of Amendment to Facility
Operating Licensee and Opportunity for
a Hearing was published in the Federal
Register on September 16, 1994 (59 FR
47656).

The licensee submitted the
amendment request to revise Technical
Specification (TS) Section 15.4.2, ‘‘In-
Service Inspection of Safety Class
Components,’’ by incorporating
acceptance criteria to allow steam
generator sleeved tubes with certain
upper sleeve parent tube indications to
remain in service as described in
Westinghouse Electric Corporation’s
report WCAP–14157, ‘‘Technical
Evaluation of Hybrid Expansion Joint
(HEJ) Sleeved Tubes With Indications
Within the Upper Joint Zone.’’

The NRC staff has concluded that the
licensee’s request cannot be granted
because, based on available data,
uncertainties in: the potential locations
of cracking; crack growth rates;
allowable maximum crack size;
potential leakage rates; and the
probability of detection of cracks are too
great to demonstrate that licensing basis
criteria would be satisfied for all normal
and postulated accident conditions. The
licensee was notified of the
Commission’s denial of the proposed
change in a letter of

By February 17, 1995, the licensee
may demand a hearing with respect to
the denial described above. Any person
whose interest may be affected by this
proceeding may file a written petition
for leave to intervene.

A request for hearing or petition for
leave to intervene must be filed with the
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555–0001, Attention:
Docketing and Services Branch, or may
be delivered to the Commission’s Public
Document Room, the Gelman Building,
2120 L Street, NW., Washington, DC, by
the above date.

A copy of any petition should also be
sent to the Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
and to Gerald Charnoff, Esq., Shaw,
Pittman, Potts, and Trowbridge, 2300 N
Street, NW., Washington, DC 20037,
attorney for the licensee.

For further details on this action, see
(1) the application for amendment of
August 26, 1994, as supplemented by
letters of September 2, 13, 22, and 29,
1994, October 5, and October 21, 1994,
and (2) the Commission’s letter to the
licensee of January 11, 1995.

These documents are available for
public inspection at the Commission’s
Public Document Room, the Gelman
Building, 2120 L Street, NW.,
Washington, DC, and at the local public
document room located at the Joseph P.
Mann Library 1516 Sixteenth Street,
Two Rivers, Wisconsin 54241.

Dated at Rockville, Maryland, this 11th day
of January 1995.

For the Nuclear Regulatory Commission.

Leif J. Norrholm,
Project Director, Project Directorate III–3,
Division of Reactor Projects—III/IV, Office of
Nuclear Reactor Regulation.
[FR Doc. 95–1173 Filed 1–17–95; 8:45 am]

BILLING CODE 7590–01–M

Biweekly Notice; Applications and
Amendments to Facility Operating
Licenses Involving No Significant
Hazards Considerations

I. Background
Pursuant to Public Law 97–415, the

U.S. Nuclear Regulatory Commission
(the Commission or NRC staff) is
publishing this regular biweekly notice.
Public Law 97–415 revised section 189
of the Atomic Energy Act of 1954, as
amended (the Act), to require the
Commission to publish notice of any
amendments issued, or proposed to be
issued, under a new provision of section
189 of the Act. This provision grants the
Commission the authority to issue and
make immediately effective any
amendment to an operating license
upon a determination by the
Commission that such amendment
involves no significant hazards
consideration, notwithstanding the
pendency before the Commission of a
request for a hearing from any person.

This biweekly notice includes all
notices of amendments issued, or
proposed to be issued from December
12, 1994, through January 5, 1995. The
last biweekly notice was published on
January 4, 1995 (60 FR 494).

Notice of Consideration of Issuance of
Amendments to Facility Operating
Licenses, Proposed no Significant
Hazards Consideration Determination,
and Opportunity for a Hearing

The Commission has made a
proposed determination that the
following amendment requests involve
no significant hazards consideration.
Under the Commission’s regulations in
10 CFR 50.92, this means that operation
of the facility in accordance with the
proposed amendment would not (1)
involve a significant increase in the
probability or consequences of an
accident previously evaluated; or (2)
create the possibility of a new or
different kind of accident from any
accident previously evaluated; or (3)
involve a significant reduction in a
margin of safety. The basis for this
proposed determination for each
amendment request is shown below.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination.

Normally, the Commission will not
issue the amendment until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that
failure to act in a timely way would
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result, for example, in derating or
shutdown of the facility, the
Commission may issue the license
amendment before the expiration of the
30-day notice period, provided that its
final determination is that the
amendment involves no significant
hazards consideration. The final
determination will consider all public
and State comments received before
action is taken. Should the Commission
take this action, it will publish in the
Federal Register a notice of issuance
and provide for opportunity for a
hearing after issuance. The Commission
expects that the need to take this action
will occur very infrequently.

Written comments may be submitted
by mail to the Rules Review and
Directives Branch, Division of Freedom
of Information and Publications
Services, Office of Administration, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, and should cite
the publication date and page number of
this Federal Register notice. Written
comments may also be delivered to
Room 6D22, Two White Flint North,
11545 Rockville Pike, Rockville,
Maryland from 7:30 a.m. to 4:15 p.m.
Federal workdays. Copies of written
comments received may be examined at
the NRC Public Document Room, the
Gelman Building, 2120 L Street, NW.,
Washington, DC. The filing of requests
for a hearing and petitions for leave to
intervene is discussed below.

By February 17, 1995, the licensee
may file a request for a hearing with
respect to issuance of the amendment to
the subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written request
for a hearing and a petition for leave to
intervene. Requests for a hearing and a
petition for leave to intervene shall be
filed in accordance with the
Commission’s ‘‘Rules of Practice for
Domestic Licensing Proceedings’’ in 10
CFR Part 2. Interested persons should
consult a current copy of 10 CFR 2.714
which is available at the Commission’s
Public Document Room, the Gelman
Building, 2120 L Street, NW.,
Washington, DC and at the local public
document room for the particular
facility involved. If a request for a
hearing or petition for leave to intervene
is filed by the above date, the
Commission or an Atomic Safety and
Licensing Board, designated by the
Commission or by the Chairman of the
Atomic Safety and Licensing Board
Panel, will rule on the request and/or
petition; and the Secretary or the
designated Atomic Safety and Licensing

Board will issue a notice of a hearing or
an appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) the nature of the
petitioner’s right under the Act to be
made a party to the proceeding; (2) the
nature and extent of the petitioner’s
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner’s interest. The petition should
also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to 15 days prior to the first
prehearing conference scheduled in the
proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than 15 days prior to the first
prehearing conference scheduled in the
proceeding, a petitioner shall file a
supplement to the petition to intervene
which must include a list of the
contentions which are sought to be
litigated in the matter. Each contention
must consist of a specific statement of
the issue of law or fact to be raised or
controverted. In addition, the petitioner
shall provide a brief explanation of the
bases of the contention and a concise
statement of the alleged facts or expert
opinion which support the contention
and on which the petitioner intends to
rely in proving the contention at the
hearing. The petitioner must also
provide references to those specific
sources and documents of which the
petitioner is aware and on which the
petitioner intends to rely to establish
those facts or expert opinion. Petitioner
must provide sufficient information to
show that a genuine dispute exists with
the applicant on a material issue of law
or fact. Contentions shall be limited to
matters within the scope of the
amendment under consideration. The
contention must be one which, if
proven, would entitle the petitioner to
relief. A petitioner who fails to file such
a supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any

limitations in the order granting leave to
intervene, and have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

If the final determination is that the
amendment request involves no
significant hazards consideration, the
Commission may issue the amendment
and make it immediately effective,
notwithstanding the request for a
hearing. Any hearing held would take
place after issuance of the amendment.

If the final determination is that the
amendment request involves no
significant hazards consideration, the
Commission may issue the amendment
and make it immediately effective,
notwithstanding the request for a
hearing. Any hearing held would take
place after issuance of the amendment.
If the final determination is that the
amendment request involves a
significant hazards consideration, any
hearing held would take place before
the issuance of any amendment.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Services Branch, or may
be delivered to the Commission’s Public
Document Room, the Gelman Building,
2120 L Street, NW., Washington DC, by
the above date. Where petitions are filed
during the last 10 days of the notice
period, it is requested that the petitioner
promptly so inform the Commission by
a toll-free telephone call to Western
Union at 1–(800) 248–5100 (in Missouri
1-(800) 342–6700). The Western Union
operator should be given Datagram
Identification Number N1023 and the
following message addressed to (Project
Director): petitioner’s name and
telephone number, date petition was
mailed, plant name, and publication
date and page number of this Federal
Register notice. A copy of the petition
should also be sent to the Office of the
General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, and to the attorney for the
licensee.

Nontimely filings of petitions for
leave to intervene, amended petitions,
supplemental petitions and/or requests
for a hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
Atomic Safety and Licensing Board that
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the petition and/or request should be
granted based upon a balancing of
factors specified in 10 CFR
2.714(a)(1)(i)-(v) and 2.714(d).

For further details with respect to this
action, see the application for
amendment which is available for
public inspection at the Commission’s
Public Document Room, the Gelman
Building, 2120 L Street, NW.,
Washington, DC, and at the local public
document room for the particular
facility involved.

Boston Edison Company, Docket No.
50–293, Pilgrim Nuclear Power Station,
Plymouth County, Massachusetts

Date of amendment request:
November 22, 1994.

Description of amendment request:
The proposed amendment would revise
the allowable leak rate for the main
steam isolation valves (MSIVs) from the
current 11.5 standard cubic feet per
hour (scfh) for each valve, to a
maximum combined main steam line
leak rate of 46 scfh.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

1. The operation of Pilgrim Station in
accordance with the proposed Amendment
will not involve a significant increase in the
probability or consequences of an accident
previously evaluated.

The proposed amendment does not involve
a change to structures, components, or
systems which would affect the probability of
an accident previously evaluated in the
Pilgrim Updated Final Safety Analysis Report
(UFSAR). The proposed amendment results
in no change in radiological consequences of
the design basis LOCA [loss-of-coolant
accident] as currently analyzed for Pilgrim
Station. These analyses were calculated using
the combined total leakage factor of 46 scfh
for determining acceptance to the regulatory
limits for the offsite, control room, and
Technical Support Center (TSC) doses as
contained in 10CFR100 and 10CFR50,
Appendix A, GDC 19. The proposed change
does not compromise existing radiological
equipment qualification, since the combined
total leakage rate of 46 scfh has been factored
into our existing equipment qualification
analyses for 10 CFR 50.49.

2. The operation of Pilgrim Station in
accordance with the proposed amendment
will not create the possibility of a new or
different kind of accident from any accident
previously evaluated.

There is no modification to the MSIVs or
other plant system or structure associated
with this amendment which could impact
their capability to perform their design
function. The total MSIV leakage rate of 46
scfh is included in the current radiological
analyses for the assessment of dose exposure

following an accident. This proposal changes
the allowable leakage rate from a per valve
to a total combined line leakage acceptance
criteria but does not change the cumulative
allowable value. Therefore, the proposed
change does not create the possibility of a
new or different kind of accident from any
accident previously analyzed.

3. The operation of Pilgrim Station in
accordance with the proposed amendment
will not involve a significant reduction in a
margin of safety.

The allowable leak rate limit specified for
the MSIVs is used to quantify the maximum
amount of bypass leakage assumed in the
LOCA radiological analysis. Results of the
analysis are evaluated against the dose
guidelines contained in GDC [General Design
Criteria] 19 and 10CFR100. The margin of
safety in this context is considered to be the
difference between the calculated dose
exposures and the guidelines provided by the
GDC 19 and 10CFR100. Therefore, since the
maximum allowable leakage for each valve
was assumed and used as the total allowable
leakage for the purpose of calculating
potential dose, the margin of safety is not
affected because the dose levels remain the
same.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Plymouth Public Library, 11
North Street, Plymouth, Massachusetts
02360.

Attorney for licensee: W. S. Stowe,
Esquire, Boston Edison Company, 800
Boylston Street, 36th Floor, Boston,
Massachusetts 02199.

NRC Project Director: Walter R.
Butler.

Boston Edison Company, Docket No.
50–293, Pilgrim Nuclear Power Station,
Plymouth County, Massachusetts

Date of amendment request:
November 22, 1994.

Description of amendment request:
The proposed amendment would revise
the mode conditions under which the
Scram Discharge Instrument Volume-
Scram Trip Bypass in Table 3.2.C.1 is
required to be operable and changes the
associated functional test frequency
from quarterly to once per operating
cycle in Table 4.2.C.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

1. The operation of Pilgrim Station in
accordance with the proposed amendment

will not involve a significant increase in the
probability or consequences of an accident
previously evaluated.

The proposed change to Table 3.2.C.1, and
the associated change to Table 4.2.C, removes
incorrect reactor modes listed for the Scram
Discharge Instrument Volume (SDIV)—Scram
Trip Bypass function. The Pilgrim control
rod block logic for the SDIV Bypass is not
operable nor is it required by design when in
the Run and Startup modes. The control logic
and the FSAR [Final Safety Analysis Report]
(section 7.2.3.10) specifies SDIV—Scram Trip
Bypass operability only in the Refuel and
Shutdown modes.

This change will not result in any physical
modification or operation of the control rod
block system. The change conforms the
technical specifications to the actual design
of the SDIV Scram Trip Bypass as described
in the FSAR. Changing the functional
surveillance frequency from quarterly to once
per operating cycle also conforms the
technical specifications to the applicable
mode for the function.

The change is classified as an
administrative change because it corrects an
administrative requirement that does not
reflect the logic design. It improves safety by
removing the need to install jumpers during
reactor operations to perform unnecessary
and potentially risky functional
surveillances.

Therefore, because this is an administrative
change, operation of Pilgrim will not involve
a significant increase in the probability or
consequences of an accident previously
evaluated.

2. The operation of Pilgrim Station in
accordance with the proposed amendment
will not create the possibility of a new or
different kind of accident from any accident
previously evaluated.

This proposed change does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated because it is administrative and
requires no physical alteration of the plant
configuration, changes to setpoints, or
operating parameters.

3. The operation of Pilgrim in accordance
with the proposed amendment will not
involve a significant reduction in a margin of
safety.

The proposed change serves to enhance the
margin of safety by eliminating the potential
for error caused by installing jumpers to the
control logic during reactor operation.
Changing the functional surveillance
frequency from quarterly to once per
operating cycle also enhances the margin of
safety by allowing test performance off-line,
the mode for which the SDIV scram trip
bypass control rod blocks are designed to be
operable.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Plymouth Public Library, 11
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North Street, Plymouth, Massachusetts
02360.

Attorney for licensee: W. S. Stowe,
Esquire, Boston Edison Company, 800
Boylston Street, 36th Floor, Boston,
Massachusetts 02199.

NRC Project Director: Walter R.
Butler.

Boston Edison Company, Docket No.
50–293, Pilgrim Nuclear Power Station,
Plymouth County, Massachusetts

Date of amendment request:
November 22, 1994

Description of amendment request:
The proposed amendment would revise
the suppression chamber water level
operating range, increasing it 2 inches,
and revise the water level recorder
range.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

1. The operation of Pilgrim Station in
accordance with the proposed amendment
will not involve a significant increase in the
probability or consequences of an accident
previously identified.

The probability of an accident is not
increased by this proposed change because
there is no relation between the Suppression
Chamber water level operating range and the
probability of an accident.

The consequences of an accident identified
are not increased. The Suppression Chamber
is an accident mitigating device. Increasing
the water level operating range has been
analyzed and does not significantly increase
the structural loads and the calculated stress
levels remain within Mark 1 Acceptance
Criteria.

We have reviewed the FSAR [Final Safety
Analysis Report] Containment Analyses and
concluded that the safety margin is not
affected. An increase in water level enhances
the Suppression Pool’s ability to mitigate an
accident by providing more water for use by
emergency cooling systems. The higher water
level increases the sink capabilities resulting
in lower torus water temperatures from steam
blowdowns. There is a minor reduction in
the free air volume of the torus which has a
negligible effect on containment post
accident pressures. Therefore, there is no
significant increase in the probability or
consequences of an accident previously
identified.

The change in water level recorder range
does not involve an increase in the
probability or consequence of an accident
because the new recording range accounts for
instrument loop uncertainties and is thus
more conservative than the previous range.

2. The operation of Pilgrim Station in
accordance with the proposed amendment
will not create the possibility of a new or
different kind of accident from any accident
previously analyzed.

An increase in the Suppression Chamber
water level operating range does not create a

new or different kind of accident from any
accident previously analyzed because the
Suppression Chamber is an accident
mitigating device. The Suppression Chamber
serves as the heat sink for any postulated
transient or accident condition when the
primary heat sink (main condenser) is
unavailable and as a source of water for the
Core Standby Cooling Systems. The
structural affects of the increase in water
volume have been analyzed and do not
significantly effect the Mark 1 containment
loads.

Revising the water level recording range is
more conservative than that previously used
and does not create the possibility of a new
or different kind of accident.

3. The operation of Pilgrim Station in
accordance with the proposed amendment
will not involve a significant reduction in the
margin of safety.

Operation with an increased Torus water
level does not affect the structure and
attached piping of the Pilgrim Suppression
Chamber and does not significantly affect the
calculated stress levels; therefore, there is no
significant reduction in the margin of safety.

The change in the water level recording
range is due to replacing the transmitter with
a smaller span. The change from 0 to 32
inches to -7 to +7 inches enhances resolution
and accuracy of the water level instrument
loop.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Plymouth Public Library, 11
North Street, Plymouth, Massachusetts
02360.

Attorney for licensee: W. S. Stowe,
Esquire, Boston Edison Company, 800
Boylston Street, 36th Floor, Boston,
Massachusetts 02199.

NRC Project Director: Walter R.
Butler.

Entergy Operations, Inc., Docket Nos.
50–313, Arkansas Nuclear One, Unit
No. 1, Pope County, Arkansas

Date of amendment request: August
30, 1994.

Description of amendment request:
The proposed amendment relocates
refueling cycle specific parameters from
the technical specifications to the Core
Operating Limits Report as per
recommendations promulgated by NRC
Generic Letter 88–16. Additionally, the
amendment adds a 24 hour limit on
operations when only one reactor
coolant pump is operating in each loop.
Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards

consideration, which is presented
below:

Criterion 1—Does Not Involve a Significant
Increase in the Probability or Consequences
of an Accident Previously Evaluated.

The relocation of cycle-specific variables
from the Technical Specifications to the Core
Operating Limits Report (COLR) is
considered to be administrative in nature and
has no impact on plant operation or safety.
The Technical Specifications will continue to
require operation within the core operational
limits for each cycle reload as calculated by
the NRC approved reload methodologies. The
values and setpoints placed in the COLR are
addressed in the reload report for each
particular fuel cycle. The reload report
presents the results of evaluations of
accidents addressed in the ANO–1 Safety
Analysis Report. These evaluations
demonstrate that changes in the fuel cycle
design and the corresponding COLR do not
involve a significant increase in the
probability or consequences of an accident
previously evaluated.

The revision of Specification 3.1.1.1.a and
addition of the footnote to Table 2.3–1 result
in additional restrictions on operation with
one reactor coolant pump in each loop with
the reactor critical. This more restrictive
specification limits operation with one
reactor coolant pump in each loop to a 24
hour period when the reactor is critical. This
change incorporates a more restrictive
control and does not affect any previously
analyzed event.

Therefore, this change does not involve a
significant increase in the probability or
consequences of any accident previously.

Criterion 2—Does Not Create the
Possibility of a New or Different Kind of
Accident from any Previously Evaluated.

This relocation of cycle-specific variables
from the Technical Specifications to the
COLR does not create the possibility of a new
or different kind of accident from any
previously analyzed. The cycle-specific
variables will continue to be calculated using
NRC approved methodologies. Technical
Specifications will continue to require
operation within the required core operating
limits and appropriate actions will be taken
if the limits are exceeded. Because plant
operation continues to be limited in
accordance with the values of cycle-specific
parameter limits that are established using
NRC approved methodologies, the
relocations included in this submittal are
considered to be administrative in nature and
have no impact on plant safety as a
consequence.

The revision of Specification 3.1.1.1.a and
addition of the footnote to Table 2.3–1 result
in additional restrictions on operation with
one reactor coolant pump in each loop with
the reactor critical. This more restrictive
specification limits operation with one
reactor coolant pump in each loop to a 24
hour period when the reactor is critical. This
proposed change introduces no new mode of
plant operation.

Therefore, this change does not create the
possibility of a new or different kind of
accident from any previously evaluated.

Criterion 3—Does Not Involve a Significant
Reduction in the Margin of Safety.
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The proposed relocations are considered to
be administrative in nature and do not
involve a significant reduction in the margin
of safety since they only involve transferring
limits from the Technical Specifications to
the COLR. The values and setpoints placed
in the COLR are addressed in the reload
report for each particular fuel cycle. The
development of limits for future reloads will
continue to conform to methodologies
described in NRC approved documentation.
Each future reload involves a 10CFR50.59
safety review to assure that operation of the
unit within the cycle-specific limits will not
involve a significant reduction in the margin
of safety.

The revision of Specification 3.1.1.1.a and
addition of the footnote to Table 2.3–1 result
in additional restrictions on operation with
one reactor coolant pump in each loop with
the reactor critical. This more restrictive
specification limits operation with one
reactor coolant pump in each loop to a 24
hour period when the reactor is critical. This
change does not involve a significant
reduction in the margin of safety, rather, it
constitutes an additional limitation not
previously included in the Technical
Specifications.

Therefore, this change does not
involve a significant reduction in the
margin of safety.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 10 CFR 50.92(c) are
satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

Local Public Document Room
location: Tomlinson Library, Arkansas
Tech University, Russellville, Arkansas
72801.

Attorney for licensee: Nicholas S.
Reynolds, Esquire, Winston and Strawn,
1400 L Street, N.W., Washington, D.C.
20005–3502.

NRC Project Director: William D.
Beckner.

Entergy Operations, Inc., et al., Docket
No. 50–416, Grand Gulf Nuclear
Station, Unit 1, Claiborne County,
Mississippi

Date of amendment request:
November 9, 1994.

Description of amendment request:
The proposed amendment revises those
specifications associated with various
engineered safety feature systems
following a design basis fuel handling
accident. The proposed changes affect
conditions where irradiated fuel is
handled in the primary or secondary
containment and when fuel is handled
over the reactor vessel with fuel in the
vessel. These changes are based on a
recent re-analysis of the fuel handling
accident for Grand Gulf Nuclear Station
(GGNS).

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

1. The proposed changes do not
significantly increase the probability or
consequences of an accident previously
evaluated.

The proposed definition of RECENTLY
IRRADIATED fuel is used to establish
operational conditions where specific
activities represent situations where
significant radioactive releases can be
postulated. These operational conditions are
consistent with the design basis analysis.
Because the equipment affected by the
revised operational conditions is not
considered an initiator to any previously
analyzed accident, inoperability of the
equipment cannot increase the probability of
any previously evaluated accident. The
proposed applicability in conjunction with
existing administrative controls on light
loads, bounds the conditions of the current
design basis fuel handling accident analysis
which concludes that the radiological
consequences are within the acceptance
criteria of NUREG 0800, Section 15.7.4 and
General Design Criteria 19. Therefore, the
proposed changes do not significantly
increase the probability or consequences of
any previously evaluated accident.

Based on the above, the proposed changes
do not significantly increase the probability
or consequences of any accident previously
evaluated.

2. The proposed changes would not create
the possibility of a new or different kind of
accident from any previous analyzed.

The proposed definition is used to
establish operational conditions where
specific activities represent situations where
significant radioactive releases can be
postulated. These operational conditions are
consistent with the design basis analysis. The
proposed changes do not introduce any new
modes of plant operation and do not involve
physical modifications to the plant.
Therefore, the proposed changes do not
create the possibility of a new or different
kind of accident from any previous analyzed.

Therefore, the proposed changes do not
create the possibility of a new or different
kind of accident from any accident
previously analyzed.

3. The proposed changes do not involve a
significant reduction in a margin of safety.

The revised definition is used to establish
operational conditions where specific
activities represent situations where
significant radioactive releases can be
postulated. These operational conditions are
consistent with the design basis analysis and
are established such that the radiological
consequences are at or below the current
GGNS licensing limit. Safety margins and
analytical conservatisms have been evaluated
and are well understood. Substantial margins
are retained to ensure that the analysis
adequately bounds all postulated event
scenarios. The proposed change only
eliminates the excess margin from the

analysis. The current margin of safety is
retained.

Specifically, the margin of safety for the
fuel handling accident is the difference
between the 10 CFR 100 limits and the
licensing limit defined by NUREG 0800,
Section 15.7.4. With respect to the control
room personnel doses, the margin of safety is
the difference between the 10 CFR 100 limits
and the licensing limit defined by 10 CFR 50,
Appendix A, Criterion 19 (GDC 19). Excess
margin is the difference between the
postulated doses and the corresponding
licensing limit.

The proposed applicability continues to
ensure that the whole-body and thyroid
doses at the exclusion area and low
population zone boundaries as well as
control room, doses are at or below the
corresponding licensing limit. The margin of
safety is unchanged; therefore, the proposed
changes do not involve a significant
reduction in a margin of safety.

Therefore, the proposed changes do not
result in a significant reduction in a margin
of safety.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 10 CFR 50.92(c) are
satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

Local Public Document Room
Location: Judge George W. Armstrong
Library, 220 S. Commerce Street,
Natchez, Mississippi 39120.

Attorney for licensee: Nicholas S.
Reynolds, Esquire, Winston and Strawn,
1400 L Street, NW., 12th Floor,
Washington, DC 20005–3502.

NRC Project Director: William D.
Beckner.

Maine Yankee Atomic Power Company,
Docket No. 50–309, Maine Yankee
Atomic Power Station, Lincoln County,
Maine

Date of amendment request:
December 6, 1994.

Description of amendment request:
The proposed amendment would revise
the Technical Specifications to allow
the use of the Combustion Engineering
sleeving process for repairing steam
generator tubes. (The current
requirement specifies that degraded
steam generator tubes be repaired by
plugging.)

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration. The NRC has reviewed
the licensee’s analysis against the
standard of 10 CFR 59.92(c). The staff’s
review is presented below:

1. The proposed amendment would
not involve a significant increase in the
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probability or consequences of an
accident previously evaluated.

With the sleeve dimensions,
materials, and connecting joints
designed to the applicable American
Society of Mechanical Engineers Boiler
and Pressure Vessel Code (ASME Code),
the proposed sleeving repair becomes an
in-kind substitution for the steam
generator tube being repaired. The
design criteria for the sleeves conform to
the stress limits and safety margins of
Code Section III. Safety factors of 3
(normal operation) and 1.5 (accident
conditions) were applied to the sleeve
design. Mechanical testing using Code
stress allowables also has been
performed in support of the sleeve
design. Based on the results of vendor
test and analysis programs, the sleeves
fulfill their intended function as leak
tight structural members and meet or
exceed all design criteria.

Evaluation of the steam generator
tubes and proposed sleeves indicates no
detrimental effects on the sleeve or
sleeve-tube assembly from reactor
coolant system flow, reactor or steam
generator coolant chemistry, or thermal
or pressure conditions (including
transients) that may be experienced by
the Maine Yankee plant. Corrosion
testing of sleeve-tube assemblies
indicates no evidence of sleeve or steam
generator tube corrosion considered
detrimental under anticipated service
conditions.

Installation of the proposed sleeves
will be controlled via Combustion
Engineering’s proprietary equipment
and process. The process has been used
24 separate times since 1984 to install
approximately 4100 steam generator
sleeves in nuclear facilities worldwide.
The Maine Yankee steam generator
design has been reviewed and found
compatible with the sleeve installation
equipment and process. Installation of
the proposed sleeves will have no
significant effect on either plant
configuration or operation.

The licensee therefore concludes that
implementation of the proposed change
will not involve a significant increase in
the probability or consequences of an
accident previously evaluated.

2. The proposed amendment would
not create the possibility of a new or
different kind of accident from any
accident previously evaluated.

As discussed above, the structural
integrity, thermal characteristics, and
material properties of the proposed
sleeves are compatible with Maine
Yankee’s steam generators. Therefore,
the functions of the steam generators
will not be significantly affected by
installation of the proposed sleeves. In
addition, the proposed sleeves do not

interact with any other plant systems.
Finally, the continued integrity of
installed sleeves is periodically verified
by the steam generator inspections
required by plant Technical
Specifications.

The licensee therefore concludes that
implementation of the proposed change
will not create a new or different kind
of accident from any accident
previously evaluated.

3. The proposed amendment would
not involve a significant reduction in a
margin of safety.

Repair of degraded steam generator
tubes via the use of the proposed sleeves
has been confirmed to restore the
structural integrity of faulted tubes
under normal operating and postulated
accident conditions. The design safety
factors used for the sleeves are
consistent with ASME Code safety
factors required in the design of Maine
Yankee’s steam generators. The repair
limit for the proposed sleeves is
consistent with that established for
Maine Yankee’s steam generators. The
design of the sleeve-to-tube joint has
been verified by testing to preclude
significant leakage during normal and
postulated accident conditions. Use of
the previously identified design safety
factors design verification testing
assures that margin to safety with
respect to installation of the proposed
sleeves is not significantly different
from the original steam generator tubes.

The licensee therefore concludes that
implementation of the proposed change
would not involve a significant
reduction in a margin of safety.

Based on this review, it appears that
the three standards of 10 CFR 50.92(c)
are satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

Local Public Document Room
location: Wiscasset Public Library, High
Street, P.O. Box 367, Wiscasset, Maine
04578.

Attorney for licensee: Mary Ann
Lynch, Esquire, Maine Yankee Atomic
Power Company, 329 Bath Road,
Brunswick, Maine 04011.

NRC Project Director: Walter R.
Butler.

Niagara Mohawk Power Corporation,
Docket No. 50–220, Nine Mile Point
Nuclear Station Unit No. 1, Oswego
County, New York

Date of amendment request:
December 23, 1994.

Description of amendment request:
The proposed amendment would revise
Technical Specifications (TSs) 2.1.2,
‘‘Fuel Cladding Integrity,’’ 3.6.2/4.6.2,
‘‘Protective Instrumentation,’’ and

associated Bases to extend the
calibration frequency of the reactor
recirculation flow transmitters from
once per quarter to once per operating
cycle and for the square rooters and
summers from once per quarter to once
per year. The proposed amendment
would revise the flow biased average
power range monitor (APRM) scram and
rod block, recirculation flow
comparator, and flow unit upscale
setpoints and the associated Bases of
TSs 2.1.2, 2.2.2, and 3.6.2/4.6.2.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

The operation of Nine Mile Point Unit 1,
in accordance with the proposed
amendment, will not involve a significant
increase in the probability or consequences
of an accident previously evaluated.

The proposed changes extend the
calibration interval for the recirculation flow
square rooters, summers and transmitters and
revise the setpoints for the recirculation flow
upscale and comparator rod block trips. The
associated analytical limits for APRM flow
biased scram and rod block increase by 2%
and 8% respectively. Setpoints are for plant
protective functions (i.e., scram and rod
block) which respond to an accident or
transient. The scram and rod block function
responds to mitigate the consequences of an
accident or transient. Therefore, a change to
the setpoints cannot increase the probability
of these accidents or transients. Likewise,
changes to surveillance intervals for the
protective functions which respond to an
accident or transient cannot increase the
probability. In fact, the proposed increase in
the surveillance intervals reduce the
probability of an inadvertent scram by
reducing the duration that the plant is in the
one-half scram condition.

The new surveillance intervals, setpoints
and allowable setpoint deviations are
calculated using the approved GE [General
Electric Company] setpoint methodology
documented in NEDC–31336. The
methodology in NEDC–31336 provides
assurance that safety system actuation (i.e.,
reactor scram or control rod withdrawal
block) will occur prior to the associated
system parameters (neutron flux and
recirculation flow) exceeding their analytical
limits. Based upon re-evaluation of NMP1
[Nine Mile Point Nuclear Station Unit No. 1]
accidents and transients, it has been shown
that the fuel thermal limits are not
significantly impacted. Therefore, the
consequences of an accident or transient has
not significantly increased.

Thus, plant response to previously
analyzed accidents remains within
previously determined limits. Therefore, the
operation of Nine Mile Point Unit 1, in
accordance with the proposed amendment,
will not involve a significant increase in the
probability or consequences of an accident
previously evaluated.
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The operation of Nine Mile Point Unit 1,
in accordance with the proposed
amendment, will not create the possibility of
a new or different kind of accident from any
accident previously evaluated.

The proposed changes to extend the
calibration frequency do not represent a
physical change to the plant as described in
the NMP1 Final Safety Analysis Report
(Updated). However, this change results in
increasing the analytical limits for the APRM
flow based scram and rod block by 2% and
8% respectively. The proposed changes do
not alter the plant configuration and the
initial conditions used for the design basis
accident analysis are still valid. Thus, no
potential initiating events are created which
would cause any new or different kinds of
accidents. As such, the plant initial
conditions utilized for the design basis
accident analysis are still valid. Therefore,
operation of Nine Mile Point Unit 1 in
accordance with the proposed change will
not create the possibility of a new or different
kind of accident from any previously
assessed.

The operation of Nine Mile Point Unit 1,
in accordance with the proposed
amendment, will not involve a significant
reduction in a margin of safety.

The analytical limits for the APRM flow
biased scram and rod block increase by 2%
and 8% respectively. The trip units in the
APRM and recirculation flow
instrumentation systems will continue to be
calibrated every three months. In addition,
the entire APRM and recirculation flow
instrumentation systems will still be subject
to Instrument Channel Tests every three
months. These tests, together with the
calibration of the flow square rooters and
summers once per year and the flow
transmitters once per operating cycle, will
assure that system reliability and availability
are maintained at their current levels.
Reanalysis of the design basis transients was
performed utilizing these new values. The
results showed that the increase had an
insignificant effect on the consequences of
these events. Therefore, the proposed
amendment will not involve a significant
reduction in the margin of safety.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Reference and Documents
Department, Penfield Library, State
University of New York, Oswego, New
York 13126.

Attorney for licensee: Mark J.
Wetterhahn, Esquire, Winston & Strawn,
1400 L Street, NW., Washington, DC
20005–3502.

NRC Project Director: Michael J. Case

Niagara Mohawk Power Corporation,
Docket No. 50–410, Nine Mile Point
Nuclear Station, Unit 2, Oswego
County, New York

Date of amendment request:
December 13, 1994.

Description of amendment request:
The proposed amendment would revise
Technical Specification Table 3.6.1.2–1,
‘‘Allowable Leak Rates Through Valves
in Potential Bypass Leakage Paths,’’ to
increase the maximum allowable
leakage rate of each of the eight main
steamline isolation valves from 6.0 scfh
to 24.0 scfh.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

The operation of Nine Mile Point Unit 2,
in accordance with the proposed
amendment, will not involve a significant
increase in the probability or consequences
of an accident previously evaluated.

The proposed changes to Technical
Specification Table 3.6.1.2–1 would allow a
maximum leakage of 24.0 scfh for each of the
eight MSIVs [main steamline isolation
valves]. The current Technical Specifications
allow a maximum leakage for an MSIV of 6.0
scfh.

Closure of one or more of the MSIVs at
rated power is a pressure transient for the
reactor coolant pressure boundary. This
pressure transient is evaluated in Section
15.2.4 of the USAR [Updated Safety Analysis
Report]. Closure of MSIV(s), as analyzed in
the USAR, could occur due to manual or
automatic actions. A change to the leakage
limit for the MSIVs does not affect either the
manual or automatic actions that would close
the MSIVs. Therefore, the proposed change to
the table cannot affect the probability of the
closure of one or more MSIVs at rated power.

The radiological evaluation of the DBA–
LOCA [Design Basis Accident—Loss-of-
Coolant Accident] incorporates a maximum
leakage of 24.0 scfh for each of the four main
steam lines. In addition, the revised
radiological evaluation includes the impact
of the proposed license amendment currently
under review by the Staff which would
increase the rated operation of NMP2 from
3323 to 3467 megawatts thermal (see NMPC
letter dated July 22, 1993 to the NRC). The
revised radiological evaluation also includes
the impact of License Amendment No. 56
(see NMPC letter dated July 1, 1994 to the
NRC and License Amendment No. 56, dated
August 30, 1994).

The new doses from the revised
radiological analysis for a DBA–LOCA, as
shown in Table 1 [of December 13, 1994,
amendment request], continue to remain
below 10 CFR [Part] 100 guideline values and
GDC [General Design Criterion] 19 limits.
The impact of the increased MSIV leakage on
vital area access and equipment qualification
is minimal and acceptable. Therefore,
operation with the proposed change to the

Technical Specifications will not
significantly increase the consequences of an
accident previously evaluated.

The operation of Nine Mile Point Unit 2,
in accordance with the proposed
amendment, will not create the possibility of
a new or different kind of accident from any
accident previously evaluated.

The safety function of the MSIVs is to
isolate the main steam lines in a timely
manner to preclude the uncontrolled leakage
of radioactive steam. This is accomplished by
providing the MSIVs with the capability of
rapidly closing automatically in response to
various plant conditions. The increase in the
leakage limit for the MSIVs from 6.0 scfh to
24.0 scfh will not inhibit the MSIVs’ isolation
function. Therefore, operation with the
proposed increase in the MSIV leakage will
not create the possibility of a new or different
kind of accident from any accident
previously evaluated.

The operation of Nine Mile Point Unit 2,
in accordance with the proposed
amendment, will not involve a significant
reduction in a margin of safety.

The revised radiological analysis follows
the very conservative fuel failure and
instantaneous release assumptions of RG
[Regulatory Guide] 1.3, with the exception of
regulatory position C.1.f as permitted by SRP
[Standard Review Plan] Section 6.5.5,
‘‘Pressure Suppression Pool as a Fission
Product Cleanup.’’ The Staff approved the
use of SRP Section 6.5.5. as part of the
licensing basis of NMP2 in License
Amendment No. 56.

The revised radiological analysis
incorporates the maximum allowable leakage
limit of 24.0 scfh for each of the four main
steam lines. The revised radiological analysis
also includes the impacts of the proposed
power uprate of NMP2 and License
Amendment No. 56. The new doses from the
revised radiological analysis remain below
the Staff acceptance criteria of 10 CFR [Part]
100 guideline values and GDC 19 (see Table
1 [of December 13, 1994, amendment
request]). Therefore, operation with the
proposed changes to the Technical
Specifications will not significantly reduce a
margin of safety.

Accordingly, as determined by the analysis
above, this proposed amendment involves no
significant hazards consideration.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Reference and Documents
Department, Penfield Library, State
University of New York, Oswego, New
York 13126.

Attorney for licensee: Mark J.
Wetterhahn, Esquire, Winston & Strawn,
1400 L Street, NW., Washington, DC
20005–3502.

NRC Project Director: Michael J. Case.
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Philadelphia Electric Company, Public
Service Electric and Gas Company,
Delmarva Power and Light Company,
and Atlantic City Electric Company,
Dockets Nos. 50–277 and 50–278, Peach
Bottom Atomic Power Station, Units
Nos. 2 and 3, York County,
Pennsylvania

Date of application for amendments:
August 3, 1994.

Description of amendment request:
The proposed changes would delete a
footnote in the Technical Specifications
(TS) regarding snubber functional
testing frequency and make permanent
the current one-time snubber functional
test frequency of 24 months.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

(1) The proposed change does not involve
a significant increase in the probability or
consequences of an accident previously
evaluated, because the probability of a
seismic or other dynamic event is
independent of the surveillance period for
snubber tests. The change does not introduce
any failure mechanisms to the previously
considered events. The consequences of an
accident previously evaluated in the SAR
[Safety Analysis Report] is not increased by
the proposed revision to [t]he snubber TS. No
physical changes are being made to the plant.
The snubbers’ role in mitigating the
consequences of an accident is to provide
restraint during seismic or other dynamic
events while permitting the slow movement
of piping and components during heatup and
cooldown. The proposed TS change will not
affect the snubbers ability to continue to
perform this role for the following reasons:
(1) Changing the inspection cycle to 24
months will not reduce the ability of the
functional testing to confirm the operability
of the snubber population. The original
interval of 18 months was selected to
accommodate the need to test snubbers that
were inaccessible during normal operation.
Since snubbers do not require preventative
maintenance during the operating cycle, the
additional time added by a 24 month
operating cycle has minimal impact, if any,
on snubber operability. (2) The requirement
to monitor service life remains part of TS.
The review of snubber service life records is
a documentation review of the snubbers
service life. If a snubber’s service life would
expire prior to the next scheduled review
then the snubber is reconditioned, replaced
or reevaluated to extend its service life. (3)
Snubber functional testing has shown no
failure mechanism which would be
aggravated by an extension of the test interval
to 24 months. A historical search of
completed snubber functional STs was
completed. The historical search indicated
that even though the snubbers did not always
meet the initial screening functional test
criteria of the ST, the piping system was

operable based on an engineering evaluation
and there was no evidence of a time
dependent failure mechanism. To ensure the
snubber remains operational during the next
operating cycle, snubbers not meeting the
screening ST acceptance criteria are either
replaced or reconditioned.

(2) The proposed change does not create
the possibility of a new or different kind of
accident from any previously evaluated
because the proposed change does not
involve operational procedure or physical
changes to the plant. Since snubbers will
continue to meet their design basis of
protecting the piping and equipment during
dynamic events, the possibility of a different
type of accident will not be created.

(3) The proposed change does not involve
a significant reduction in a margin of safety.
There may be a slight increase, if any, in the
possibility of undetected snubber failures
because of the increase in the interval of
functional testing for snubbers; however, the
historical data of previous snubber functional
surveillance testing and the supporting
engineering evaluations indicate that on
those occasions where snubbers did not meet
initial surveillance testing requirements, the
piping systems were all operable. Therefore,
the probability of occurrence of a
malfunction of equipment is minimal and
equipment important to safety (ITS) that use
snubbers will continue to meet design
requirements and the margin of safety will be
unaffected.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 10 CFR 50.92(c) are
satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

Local Public Document Room
location: Government Publications
Section, State Library of Pennsylvania,
(REGIONAL DEPOSITORY) Education
Building, Walnut Street and
Commonwealth Avenue, Box 1601,
Harrisburg, Pennsylvania 17105.

Attorney for Licensee: J. W. Durham,
Sr., Esquire, Sr. V.P. and General
Counsel, Philadelphia Electric
Company, 2301 Market Street,
Philadelphia, Pennsylvania 19101.

NRC Project Director: John F. Stolz.

Public Service Electric & Gas Company,
Docket No. 50–354, Hope Creek
Generating Station, Salem County, New
Jersey

Date of amendment request:
September 29, 1994.

Description of amendment request:
This amendment requests revision of
Table 4.3.6–1 ‘‘Control Rod Block
Instrumentation Surveillance
Requirements.’’ The channel calibration
frequencies for the Source Range
Monitor (SRM) and the Intermediate
Range Monitor (IRM) would be changed
as follows: the up-scale and the down-

scale trip functions on each instrument
would be changed from Note ‘‘SA’’,
once-per-184 days to note ‘‘R’’, once-
per-refuel interval.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

1. Will not involve a significant increase in
the probability or consequences of an
accident previously evaluated.

The proposed changes involve no
hardware changes, no changes to the
operation of any systems or components, and
no changes to existing structures. The
revision of channel calibration frequencies
for the SRM and IRM trip function portion
of the control rod block instrumentation
represent changes that do not affect plant
safety and do not alter existing accident
analyses.

2. Will not create the possibility of a new
or different kind of accident from any
previously evaluated.

The proposed changes are procedural in
nature concerning the calibration frequency
of instrumentation that have historically
shown little set point drift. The channel
calibration methodology for the SRM and
IRM control rod block trip functions remain
unchanged. The proposed changes while
slightly increasing the possibility of an
undetected instrument error will not create a
new or unevaluated accident or operating
condition.

3. Will not involve a significant reduction
in a margin of safety.

The proposed changes are in accordance
with recommendations provided by the NRC
regarding the improvement of Technical
Specifications. These changes will result in
the perpetuation of current safety margins
while reducing regulatory burden and
decreasing equipment degradation.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 10 CFR 50.92(c) are
satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

Local Public Document Room
location: Pennsville Public Library, 190
S. Broadway, Pennsville, New Jersey
08070.

Attorney for licensee: M. J.
Wetterhahn, Esquire, Winston and
Strawn, 1400 L Street, NW.,
Washington, DC 20005–3502.

NRC Project Director: John F. Stolz.

Wisconsin Public Service Corporation,
Docket No. 50–305, Kewaunee Nuclear
Power Plant, Kewaunee County,
Wisconsin

Date of amendment request:
December 16, 1994.
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Description of amendment request:
The proposed amendment would revise
Kewaunee Nuclear Power Plant (KNPP)
Technical Specification (TS) 3.4 by
removing the Limiting Conditions for
Operation (LCOs) for the Turbine
Overspeed Protection System (TOPS).
Tables TS 4.1–1 and TS 4.1–3 would
also be revised to remove the
surveillance requirements for the TOPS
instrumentation and turbine valves. The
TOPS and related requirements would
be relocated to the Updated Safety
Analysis Report (USAR).

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

Significant Hazards Determination for
Proposed Changes to TS 3.4.c and Table TS
4.1–1 and Associated Bases Changes

In accordance with 10 CFR Part 50, Section
50.91 and using the standards provided in
Section 50.92, the proposed change has been
reviewed to determine that no significant
hazards exist as a result of this change. The
analysis showed:

(1) The proposed amendment will not
involve a significant increase in the
probability or consequence of an accident
previously evaluated.

The purpose of the Turbine Overspeed
Protection System (TOPS) is to prevent an
overspeed event, which is a precursor to a
potential turbine-generated missile. Neither
Transient Analyses nor Design Basis
Accidents (DBAs) evaluated in the accident
analyses contained in Chapter 14 of the
Kewaunee Nuclear Power Plant (KNPP)
Updated Safety Analysis Report (USAR)
assume operation of the TOPS. The
calculations and probabilities associated with
USAR section 14.2.7, ‘‘Turbine Missile
Damage to the Spent Fuel Pool,’’ are not
affected by this amendment. This
amendment does not implement physical
changes to the plant and does not change the
KNPP’s existing requirements. As a result,
this change will not increase the probability
of a previously evaluated accident.

The purpose of the TOPS is preventative
and it serves no function to mitigate the
consequences of any accident previously
evaluated. Therefore, removing the
requirements associated with the TOPS from
the TSs will not affect the consequences of
an accident previously evaluated.

(2) The proposed amendment will not
create the possibility of a new or different
kind of accident from any accident
previously evaluated.

This amendment does not involve any
changes in the operational characteristics of
the surveillance tests and will impose no
new requirements. This change will simply
relocate the same testing requirements from
the KNPP Technical Specifications to the
KNPP USAR. Since this change is
administrative in nature, it will not create a
new or different kind of accident from any
accident previously evaluated.

(3) The proposed amendment will not
involve a significant reduction in the margin
of safety.

KNPP’s USAR section 14.2.7, ‘‘Turbine
Missile Damage to the Spent Fuel Pool,’’ will
not be affected by this amendment.
Relocating the TOPS and related
requirements is a change that is
administrative in nature and does not alter
the intent of any requirements. Therefore it
can be concluded that this change will not
involve a significant reduction in the margin
of safety.

Significant Hazards Determination for
Proposed Change to Table TS 4.1–3 and
associated Basis Change

In accordance with 10 CFR Part 50, Section
50.91 and using the standards provided in
Section 50.92, the proposed change has been
reviewed to determine that no significant
hazards exist as a result of this change. The
analysis showed:

(1) The proposed amendment will not
involve a significant increase in the
probability or consequence of an accident
previously evaluated.

This amendment does not involve any
changes in the operation or frequency of the
turbine valve tests. This amendment will
simply relocate the turbine valve testing
requirements from the Kewaunee Nuclear
Power Plant’s (KNPP’s) Technical
Specifications (TSs) to the Updated Safety
Analysis Report (USAR). This change is
administrative in nature and therefore will
not involve a significant increase in the
probability or consequence of an accident
previously evaluated.

(2) The proposed amendment will not
create the possibility of a new or different
kind of accident from any accident
previously evaluated.

This amendment is administrative in
nature and will not change any requirements.
This change will simply relocate the
requirements from the KNPP TSs to the
USAR. The purpose of the turbine stop and
governor valves is to control steam flow to
the turbine. This amendment will not
adversely affect the steam flow control
capability of the turbine valves. Therefore,
this change will not create the possibility of
a new or different type of accident from any
accident previously evaluated.

(3) The proposed amendment will not
involve a significant reduction in the margin
of safety.

This amendment will simply relocate the
existing turbine valve testing requirements
and will not result in any changes to the
requirements. The KNPP will continue to
follow the recommendations of WCAP 11525,
‘‘Probabilistic Evaluation of Reduction in
Turbine Valve Test Frequency.’’ As a result,
KNPP will continue to maintain acceptably
low probabilities of turbine valve failure.
Since the same requirements still exist and
turbine valve testing will continue to be
consistent with the recommendations of
WCAP 11525, this amendment will not
involve a significant decrease in the margin
of safety.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three

standards of 10 CFR 50.92(c) are
satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

Local Public Document Room
location: University of Wisconsin
Library Learning Center, 2420 Nicolet
Drive, Green Bay, Wisconsin 54301.

Attorney for licensee: Bradley D.
Jackson, Esq., Foley and Lardner, P. O.
Box 1497, Madison, Wisconsin 53701–
1497.

NRC Project Director: Leif J.
Norrholm.

Wolf Creek Nuclear Operating
Corporation, Docket No. 50–482, Wolf
Creek Generating Station, Coffey
County, Kansas

Date of amendment request:
December 12, 1994.

Description of amendment request:
This amendment request proposes
revising Technical Specifications
4.7.1.2.1.b.1 and 4.7.1.2.1.b.2 to clarify
the surveillance requirements for
verifying the correct required position
for the valves in the auxiliary feedwater
system.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

1. The proposed changes do not involve a
significant increase in the probability or
consequences of an accident previously
evaluated.

The proposed changes do not affect the
ability of the auxiliary feedwater system to
perform its intended safety function. The
changes are administrative in nature since
they merely clarify the demonstration of
operability required in the surveillance
requirements.

2. The proposed changes do not create the
possibility of a new or different kind of
accident from any previously evaluated.

There are no new failure modes or
mechanisms associated with the proposed
changes. The changes are administrative
changes to remove confusion when
performing surveillance requirements to
demonstrate operability.

3. The proposed changes do not involve a
significant reduction in the margin of safety.

These proposed changes do not effect [sic]
any technical specification margin of safety.
The changes only provide clarification for
performance of surveillance requirements.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 10 CFR 50.92(c) are
satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.
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Local Public Document Room
locations: Emporia State University,
William Allen White Library, 1200
Commercial Street, Emporia, Kansas
66801 and Washburn University School
of Law Library, Topeka, Kansas 66621.

Attorney for licensee: Jay Silberg, Esq.,
Shaw, Pittman, Potts and Trowbridge,
2300 N Street, N.W., Washington, D.C.
20037.

NRC Project Director: Theodore R.
Quay

Previously Published Notices of
Consideration of Issuance of
Amendments to Facility Operating
Licenses, Proposed No Significant
Hazards Consideration Determination,
and Opportunity for a Hearing

The following notices were previously
published as separate individual
notices. The notice content was the
same as above. They were published as
individual notices either because time
did not allow the Commission to wait
for this biweekly notice or because the
action involved exigent circumstances.
They are repeated here because the
biweekly notice lists all amendments
issued or proposed to be issued
involving no significant hazards
consideration.

For details, see the individual notice
in the Federal Register on the day and
page cited. This notice does not extend
the notice period of the original notice.

GPU Nuclear Corporation, et al.,
Docket No. 50–219, Oyster Creek
Nuclear Generating Station, Ocean
County, New Jersey

Date of amendment request:
November 25, 1994.

Description of amendment request:
The proposed amendment would revise
Technical Specification 5.3.1.E to allow
2645 fuel assemblies to be stored in the
fuel pool. This is an increase of 45 fuel
assemblies from the current limit of
2600. The 45 additional storage
locations currently exist in the racks in
the fuel pool. They were included in the
re-racking project allowed by License
Amendment No. 76 but were not
incorporated in the Technical
Specifications since, at the time, it was
believed they would not be needed.

Date of publication of individual
notice in Federal Register: December 20,
1994 (59 FR 65542).

Expiration date of individual notice:
January 19, 1995.

Local Public Document Room
location: Ocean County Library,
Reference Department, 101 Washington
Street, Toms River, NJ 08753.

Nebraska Public Power District, Docket
No. 50–298, Cooper Nuclear Station,
Nemaha County, Nebraska

Date of amendment request:
December 22, 1994.

Description of amendment request:
The proposed amendment is a Line Item
Technical Specifications Improvement
and would revise the Cooper Nuclear
Station Technical Specifications,
definition 1.0.J, concerning entering an
operational condition consistent with
the wording proposed in NRC Generic
Letter 87–09, ‘‘Sections 3.0 and 4.0 of
the Standard Technical Specifications
on the Applicability of Limiting
Conditions for Operation and
Surveillance Requirements,’’ dated June
4, 1987.

Date of individual notice in the
Federal Register: January 3, 1995 (60 FR
153).

Expiration date of individual notice:
February 2, 1995.

Local Public Document Room
location: Auburn Public Library, 118
15th Street, Auburn, Nebraska 68305.

Notice of Issuance of Amendments to
Facility Operating Licenses

During the period since publication of
the last biweekly notice, the
Commission has issued the following
amendments. The Commission has
determined for each of these
amendments that the application
complies with the standards and
requirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Commission’s rules and regulations.
The Commission has made appropriate
findings as required by the Act and the
Commission’s rules and regulations in
10 CFR Chapter I, which are set forth in
the license amendment.

Notice of Consideration of Issuance of
Amendment to Facility Operating
License, Proposed No Significant
Hazards Consideration Determination,
and Opportunity for A Hearing in
connection with these actions was
published in the Federal Register as
indicated.

Unless otherwise indicated, the
Commission has determined that these
amendments satisfy the criteria for
categorical exclusion in accordance
with 10 CFR 51.22. Therefore, pursuant
to 10 CFR 51.22(b), no environmental
impact statement or environmental
assessment need be prepared for these
amendments. If the Commission has
prepared an environmental assessment
under the special circumstances
provision in 10 CFR 51.12(b) and has
made a determination based on that
assessment, it is so indicated.

For further details with respect to the
action see (1) the applications for

amendment, (2) the amendment, and (3)
the Commission’s related letter, Safety
Evaluation and/or Environmental
Assessment as indicated. All of these
items are available for public inspection
at the Commission’s Public Document
Room, the Gelman Building, 2120 L
Street, NW., Washington, DC, and at the
local public document rooms for the
particular facilities involved.

Carolina Power & Light Company,
Docket No. 50–261, H. B. Robinson
Steam Electric Plant, Unit No. 2,
Darlington County, South Carolina

Date of application for amendment:
August 11, 1994.

Brief description of amendment: The
amendment deletes the requirement to
perform a 5-year interval hydrostatic
test on the auxiliary coolant system
critical headers from TS Section 4.1.3,
Table 4.1–3, Item 11.

Date of issuance: December 28, 1994.
Effective date: December 28, 1994.
Amendment No.: 155.
Facility Operating License No. DPR–

23. Amendment revises the Technical
Specifications.

Date of initial notice in Federal
Register: November 23, 1994 (59 FR
60379).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 28,
1994. No significant hazards
consideration comments received: No.

Local Public Document Room
location: Hartsville Memorial Library,
147 West College, Hartsville, South
Carolina 29550

Carolina Power & Light Company,
Docket No. 50–261, H.B. Robinson
Steam Electric Plant, Unit No. 2,
Darlington County, South Carolina

Date of application for amendment:
July 28, 1994.

Brief description of amendment: The
amendment allows an increased limit
for fuel enrichment. The changes allow
for the storage of fuel with an
enrichment not to exceed 4.95 + 0.05 w/
o U–235 in the new and spent fuel
storage racks.

Date of issuance: January 5, 1995.
Effective date: January 5, 1995.
Amendment No. 156.
Facility Operating License No. DPR–

23. Amendment revises the Technical
Specifications.

Date of initial notice in Federal
Register: August 31, 1994 (59 FR
45018).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated January 5, 1995.

No significant hazards consideration
comments received: No.
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Local Public Document Room
location: Hartsville Memorial Library,
147 West College, Hartsville, South
Carolina 29550.

Duke Power Company, Docket Nos. 50–
369 and 50–370, McGuire Nuclear
Station, Units 1 and 2, Mecklenburg
County, North Carolina

Date of application for amendments:
October 4, 1994.

Brief description of amendments: The
amendments revised the Technical
Specification to eliminate a compliance
conflict when swapping the Centrifugal
Changing (NV) pumps in Modes 4, 5,
and 6. In eliminating the conflict, this
amendment permits flexibility in the
operation of the NV pumps during unit
startup without a safety concern.

Date of issuance: November 17, 1994.
Effective date: To be implemented

within 30 days from the date of
issuance.

Amendment Nos.: 152 and 134.
Facility Operating License Nos. NPF–

9 and NPF–17: Amendments revised the
Technical Specifications.

Date of initial notice in Federal
Register: October 13, 1994 (59 FR
52003).

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated November 17,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Atkins Library, University of
North Carolina, Charlotte (UNCC
Station), North Carolina 28223

Duke Power Company, Docket Nos. 50–
269, 50–270, and 50–287, Oconee
Nuclear Station, Units 1, 2, and 3,
Oconee County, South Carolina

Date of application of amendments:
November 11, 1993, as supplemented
February 23, April 12, and July 29,
1994.

Brief description of amendments: The
amendments reflect the consolidation of
the Quality Verification Department
with the Nuclear Generation
Department that realigned the Nuclear
Safety Review Board to report to the
Senior Nuclear Officer, change an
organizational unit term from ‘‘group’’
to ‘‘division,’’ modify titles of positions
designated to approve modifications,
clarify the responsibilities of the Safety
Assurance Manager, and delete the
requirement to perform an annual fire
protection audit.

Date of Issuance: January 4, 1995.
Effective date: To be implemented

within 30 days from the date of
issuance.

Amendment Nos.: 208, 208, and 205.

Facility Operating License Nos. DPR–
38, DPR–47, and DPR–55: The
amendments revised the Technical
Specifications.

Date of initial notice in Federal
Register: January 5, 1994 (59 FR 619).
The February 23, April 12 and July 29,
1994, letters provided clarifying
information that did not change the
scope of the November 11, 1993,
application or the initial proposed no
significant hazards consideration
determination.

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated January 4, 1995.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Oconee County Library, 501
West South Broad Street, Walhalla,
South Carolina 29691.

Duquesne Light Company, et al., Docket
No. 50–412, Beaver Valley Power
Station, Unit 2, Shippingport,
Pennsylvania

Date of application for amendment:
February 16, 1994.

Brief description of amendment: This
amendment deletes the Appendix B
Section 4.2.2 requirement to perform
infrared aerial photography every other
year.

Date of issuance: January 5, 1995.
Effective date: January 5, 1995.
Amendment No: 65.
Facility Operating License No. NPF–

73. Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: July 6, 1994 (59 FR 34663).
The Commission’s related evaluation of
the amendment is contained in a Safety
Evaluation dated January 5, 1995.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: B. F. Jones Memorial Library,
663 Franklin Avenue, Aliquippa,
Pennsylvania 15001.

Entergy Operations, Inc., Docket No.
50–368, Arkansas Nuclear One, Unit
No. 2, Pope County, Arkansas

Date of application for amendment:
November 29, 1994, as supplemented by
letters dated December 20 and 21, 1994.

Brief description of amendment: The
amendment deleted the requirement to
perform the full complement of steam
generator surveillances as outlined in
the technical specifications (TSs) when
the steam generators are subjected to
special inspections that are in addition
to the periodic inspections required by
the TSs. This amendment is applicable
only to the special steam generator
inspection scheduled for January 1995.

Date of issuance: January 5, 1995.
Effective date: January 5, 1995.
Amendment No.: 158.
Facility Operating License No. NPF–6.

Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: December 5, 1994 (59 FR
62416). The additional information
contained in the supplemental letters
dated December 20 and 21, 1994, was
clarifying in nature and thus, within the
scope of the initial notice and did not
affect the staff’s proposed no significant
hazards consideration determination.

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated January 5, 1995.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Tomlinson Library, Arkansas
Tech University, Russellville, Arkansas
72801.

Entergy Operations, Inc., System
Energy Resources, Inc., South
Mississippi Electric Power Association,
and Mississippi Power & Light
Company, Docket No. 50–416, Grand
Gulf Nuclear Station, Unit 1, Claiborne
County, Mississippi

Date of application for amendment:
June 17, 1994, as supplemented by letter
dated August 17, 1994.

Brief description of amendment: The
amendment removed License Condition
2.C.(25)(b) and Attachment 2 to Facility
Operating License No. NPF–29,
‘‘Transamerica Delaval Inc. (TDI) Diesel
Generator Maintenance and
Surveillance Requirements (NUREG–
1216, August 1985).’’

Date of issuance: January 4, 1995.
Effective date: January 4, 1995.
Amendment No: 114.
Facility Operating License No. NPF–

29. Amendment revises the License.
Date of initial notice in Federal

Register: September 14, 1994 (59 FR
47167).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated January 4, 1995.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Judge George W. Armstrong
Library, 220 S. Commerce Street,
Natchez, Mississippi 39120.

Florida Power and Light Company, et
al., Docket No. 50–389, St. Lucie Plant,
Unit No. 2, St. Lucie County, Florida

Date of application for amendments:
September 23, 1993 and clarified July
25, 1994. The July 25, 1994 submission
did not change the amendment
described in the initial Federal Register
notice.



3680 Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Notices

Brief description of amendments: This
amendment makes changes to Technical
Specification 6.2.3, Independent Safety
Engineering group. The change
maintains the requirement to perform
independent technical reviews while
providing increased flexibility to
accomplish this function.

Date of Issuance: December 22, 1994.
Effective Date: December 22, 1994.
Amendment Nos.: 69.
Facility Operating License Nos. DPR–

67 and NPF–16: Amendments revised
the Technical Specifications.

Date of initial notice in Federal
Register: October 27, 1993 (58 FR
57851). The Commission’s related
evaluation of the amendments is
contained in a Safety Evaluation dated
December 22, 1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Indian River Junior College
Library, 3209 Virginia Avenue, Fort
Pierce, Florida 34954–9003.

Florida Power and Light Company,
Docket Nos. 50–250 and 50–251, Turkey
Point Plant Units 3 and 4, Dade County,
Florida

Date of application for amendments:
October 20, 1994.

Brief description of amendments:
These amendments relocate the diesel
fuel oil testing program requirements to
Technical Specifications (TS) Section 6
and to the Bases section of the TS. Also
added were actions statements to
address diesel fuel oil which does not
meet the program limits.

Date of issuance: December 28, 1994.
Effective date: December 28, 1994.
Amendment Nos. 169 and 163.
Facility Operating Licenses Nos. DPR–

31 and DPR–41: Amendments revised
the Technical Specifications.

Date of initial notice in Federal
Register: November 9, 1994 (59 FR
55870).

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated December 28,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Florida International
University, University Park, Miami,
Florida 33199.

Florida Power and Light Company,
Docket Nos. 50–250 and 50–251, Turkey
Point Plant Units 3 and 4, Dade County,
Florida

Date of application for amendments:
October 20, 1994.

Brief description of amendments: The
amendments remove the schedule for

withdrawal of reactor vessel material
specimens from the Technical
Specifications as discussed in Generic
Letter 91–01.

Date of issuance: December 28, 1994.
Effective date: December 28, 1994.
Amendment Nos. 170 and 164.
Facility Operating Licenses Nos. DPR–

31 and DPR–41: Amendments revised
the Technical Specifications.

Date of initial notice in Federal
Register: November 23, 1994 (59 FR
60381).

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated December 28,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Florida International
University, University Park, Miami,
Florida 33199.

Georgia Power Company, Oglethorpe
Power Corporation, Municipal Electric
Authority of Georgia, City of Dalton,
Georgia, Docket Nos. 50–424 and 50–
425, Vogtle Electric Generating Plant,
Units 1 and 2, Burke County, Georgia

Date of application for amendments:
September 13, 1994, as supplemented
by letter dated December 6, 1994.

Brief description of amendments: The
amendments replace Containment
Systems Technical Specification (TS)
3.6.2.2 for the Spray Additive System
with a new Emergency Core Cooling
System (ECCS) TS 3.5.5 for the ECCS
Recirculation Fluid pH Control System.

Date of issuance: January 5, 1995.
Effective date: Phase I to be

implemented following Unit 2 Cycle 4
refueling outage; Phase II to be
implemented following Unit 1 Cycle 6
refueling outage.

Amendment Nos.: 77 and 56 Phase 1;
78 and 57 Phase II.

Facility Operating License Nos. NPF–
68 and NPF–81: Amendments revised
the Technical Specifications.

Date of initial notice in Federal
Register: October 26, 1994 (59 FR
53840). The December 6, 1994, letter
provided clarifying information that did
not change the initial proposed no
significant hazards consideration.

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated January 5, 1995.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Burke County Library, 412
Fourth Street, Waynesboro, Georgia
30830.

GPU Nuclear Corporation, et al.,
Docket No. 50–219, Oyster Creek
Nuclear Generating Station, Ocean
County, New Jersey

Date of application for amendment:
October 19, 1991, as supplemented
March 9, April 27, and December 15,
1994.

Brief description of amendment: The
amendment establishes additional
requirements for the availability of
Local Power Range Monitors (LPRMs)
associated with the Average Power
Range Monitoring (APRM) system.
These additional requirements further
restrict the allowable number of out of
service LPRM/APRM detectors in order
to ensure a sufficient response to
regional thermal hydraulic oscillations
in the reactor core to prevent violation
of the Minimum Critical Power Ratio
(MCPR) safety limit. The amendment
also identifies a lower bound MCPR
operating limit for each cycle as
identified in the Core Operating Limits
Report. This limit shall be greater than
or equal to 1.47.

Date of Issuance: December 29, 1994.
Effective date: As of the date of

issuance to be implemented within 30
days.

Amendment No.: 176.
Facility Operating License No. DPR–

16. Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: November 13, 1991 (56 FR
57697). The March 9, April 27, and
December 15, 1994, letters provided
clarifying information that did not
change the initial proposed no
significant hazards consideration
determination.

The Commission’s related evaluation
of this amendment is contained in a
Safety Evaluation dated December 29,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Ocean County Library,
Reference Department, 101 Washington
Street, Toms River, NJ 08753.

Houston Lighting & Power Company,
City Public Service Board of San
Antonio, Central Power and Light
Company, City of Austin, Texas, Docket
Nos. 50–498 and 50–499, South Texas
Project, Units 1 and 2, Matagorda
County, Texas

Date of amendment request: July 18,
1994.

Brief description of amendments: The
amendments revised TS Table 4.3–1,
Reactor Trip System Instrumentation
Surveillance Requirements; TS 3.3.4,
Turbine Governor Valves; and TS
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3.7.1.2, Turbine Driven Auxiliary
Feedwater Pump, to remove one-time
amendments that are no longer
necessary. In addition, six minor
editorial changes were made.

Date of issuance: December 27, 1994.
Effective date: December 27, 1994, to

be implemented within 31 days of
issuance.

Amendment Nos.: Unit 1—
Amendment No. 67; Unit 2—
Amendment No. 56.

Facility Operating License Nos. NPF–
76 and NPF–80. The amendments
revised the Technical Specifications.

Date of initial notice in Federal
Register: August 31, 1994 (59 FR
45024).

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated December 27,
1994.

No significant hazards consideration
comments received: No

Local Public Document Room
location: Wharton County Junior
College, J.M. Hodges Learning Center,
911 Boling Highway, Wharton, Texas
77488.

IES Utilities Inc., Docket No. 50–331,
Duane Arnold Energy Center, Linn
County, Iowa

Date of application for amendment:
June 30, 1994, as supplemented
November 10, 1994.

Brief description of amendment: The
proposed amendment would add
Operability Requirements, Limiting
Conditions for Operations (LCO) and
Surveillance Requirements for the
Control Building Chillers.

Date of issuance: December 29, 1994.
Effective date: Date of issuance, to be

implemented within 120 days.
Amendment No.: 205.
Facility Operating License No. DPR–

49. Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: August 3, 1994 (59 FR 39592).
The additional information contained in
the supplemental letter dated November
10, 1994, was clarifying in nature and
did not change the NRC staff’s initial
proposed no significant hazards
consideration determination. The
Commission’s related evaluation of the
amendment is contained in a Safety
Evaluation dated December 29, 1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Cedar Rapids Public Library,
500 First Street, SE., Cedar Rapids, Iowa
52401.

Indiana Michigan Power Company,
Docket Nos. 50–315 and 50–316, Donald
C. Cook Nuclear Plant, Unit Nos. 1 and
2, Berrien County, Michigan

Date of application for amendments:
November 15, 1993.

Brief description of amendments: The
amendments make various
administrative and editorial changes to
the Technical Specifications.

Date of issuance: December 30, 1994.
Effective date: December 30, 1994.
Amendment Nos.: 186 and 172.
Facility Operating License Nos. DPR–

58 and DPR–74. Amendments revised
the Technical Specifications.

Date of initial notice in Federal
Register: December 22, 1993 (58 FR
67849).

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated December 30,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Maud Preston Palenske
Memorial Library, 500 Market Street, St.
Joseph, Michigan 49085.

Indiana Michigan Power Company,
Docket Nos. 50–315 and 50–316, Donald
C. Cook Nuclear Plant, Unit Nos. 1 and
2, Berrien County, Michigan

Date of application for amendments:
July 19, 1994.

Brief description of amendments: The
amendments remove the specific
requirements for Types A, B, and C
containment leakage rate tests from the
Technical Specifications and replace
these requirements with a requirement
to perform Types A, B, and C testing in
accordance with Appendix J to 10 CFR
Part 50.

Date of issuance: January 5, 1995.
Effective date: January 5, 1995.
Amendment Nos.: 187/173.
Facility Operating License Nos. DPR–

58 and DPR–74. Amendments revised
the Technical Specifications.

Date of initial notice in Federal
Register: September 28, 1994 (59 FR
49430).

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated January 5, 1995.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Maud Preston Palenske
Memorial Library, 500 Market Street, St.
Joseph, Michigan 49085.

Indiana Michigan Power Company,
Docket Nos. 50–315 and 50–316, Donald
C. Cook Nuclear Plant, Unit Nos. 1 and
2, Berrien County, Michigan

Date of application for amendments:
November 15, 1993, and supplemented
October 7, 1994.

Brief description of amendments: The
amendments replace the current
Technical Specification testing
requirements for the Event V reactor
coolant system pressure isolation valves
with the requirements from ASME
Boiler and Pressure Vessel Code,
Section XI.

Date of issuance: January 5, 1995.
Effective date: January 5, 1995.
Amendment Nos.: 188/174.
Facility Operating License Nos. DPR–

58 and DPR–74. Amendments revised
the Technical Specifications.

Date of initial notice in Federal
Register: January 5, 1994 (59 FR 623).

At the request of the NRC, the
licensee submitted the October 7, 1994,
supplement to clarify the new
requirements. This supplement did not
change the NRC’s initial proposed no
significant hazards considerations
finding; therefore, renoticing was not
warranted.

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated January 5, 1995.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Maud Preston Palenske
Memorial Library, 500 Market Street, St.
Joseph, Michigan 49085.

Niagara Mohawk Power Corporation,
Docket No. 50–220, Nine Mile Point
Nuclear Station, Unit 1, Oswego
County, New York

Date of application for amendment:
August 26, 1994.

Brief description of amendment: The
amendment revises Technical
Specification 4.3.3.c.(1) to permit a one-
time extension of the second 10-year
service period for the primary
containment integrated leakage rate
(Type A) test. The one-time extension
permits delaying the third Type A test
of the second 10-year service period
from the 1995 refueling outage until the
1997 refueling outage. This delay will
result in an interval of approximately 46
months between the second and third
Type A tests of the second 10-year
service period.

Date of issuance: December 29, 1994.
Effective date: As of the date of

issuance to be implemented within 30
days.

Amendment No.: 151.
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Facility Operating License No. NPF–
63: Amendment revises the Technical
Specifications.

Date of initial notice in Federal
Register: September 28, 1994 (59 FR
49431). The Commission’s related
evaluation of the amendment is
contained in a Safety Evaluation dated
December 29, 1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Reference and Documents
Department, Penfield Library, State
University of New York, Oswego, New
York 13126.

Northeast Nuclear Energy Company, et
al., Docket No. 50–336, Millstone
Nuclear Power Station, Unit No. 2, New
London County, Connecticut

Date of application for amendment:
April 22, 1994.

Brief description of amendment: The
amendment changes Table 3.3–9 of the
Technical Specifications by modifying
the indicated measurement range for the
neutron flux monitor on the remote
shutdown panel. The amendment also
includes some corrections of
typographical errors in the Technical
Specifications.

Date of issuance: December 20, 1994.
Effective date: As of the date of

issuance to be implemented within 30
days.

Amendment No.: 183.
Facility Operating License No. DPR–

65. Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: May 25, 1994 (59 FR 27059).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 20,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Learning Resources Center,
Thames Valley State Technical College,
574 New London Turnpike, Norwich,
Connecticut 06360.

Northeast Nuclear Energy Company, et
al., Docket No. 50–423, Millstone
Nuclear Power Station, Unit No. 3, New
London County, Connecticut

Date of application for amendment:
July 22, 1994.

Brief description of amendment: The
amendment (1) changes the title of
Figure 3.1–5 to be consistent with the
applicable Limiting Condition For
Operation (LCO), (2) relocates the
Chemical and Volume Control System
(CVCS) valve position requirements to
the Reactivity Control Systems—
Shutdown Margin specifications, and

(3) consolidates action statements to be
expressed in the LCOs rather than in
Surveillance Requirements. The
amendment also clarifies the
requirements for calculating the heat
flux hot channel factor FQ(z) when using
the base load option.

Date of issuance: December 29, 1994.
Effective date: As of the date of

issuance to be implemented within 30
days.

Amendment No.: 99.
Facility Operating License No. NPF–

49. Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: August 31, 1994 (59 FR
45029).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 29,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Learning Resources Center,
Three Rivers Community-Technical
College, Thames Valley Campus, 574
New London Turnpike, Norwich, CT
06360.

Northeast Nuclear Energy Company, et
al., Docket No. 50–423, Millstone
Nuclear Power Station, Unit No. 3, New
London County, Connecticut

Date of application for amendment:
June 2, 1994, as supplemented August
25, 1994.

Brief description of amendment: The
amendment revises the Technical
Specifications (TS) to remove expired
one-time extensions of surveillance,
removes an obsolete definition of
charging pump operability, and
incorporates 11 line item improvements
in accordance with the guidance
provided in Generic Letter 93–05.
Several editorial changes have been
made to renumber TS pages and delete
the blank pages from the TS.

Date of issuance: January 3, 1995.
Effective date: As of the date of

issuance to be implemented within 30
days.

Amendment No.: 100.
Facility Operating License No. NPF–

49. Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: September 14, 1994, (59 FR
47170).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated January 3, 1995.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Learning Resources Center,
Three Rivers Community-Technical

College, Thames Valley Campus, 574
New London Turnpike, Norwich, CT
06360.

Northern States Power Company,
Docket Nos. 50–282 and 50–306, Prairie
Island Nuclear Generating Plant, Unit
Nos. 1 and 2, Goodhue County,
Minnesota

Date of application for amendments:
October 3, 1994, as supplemented
November 30, 1994.

Brief description of amendments: The
amendments revise Prairie Island
Nuclear Generating Plant Technical
Specification 4.6, ‘‘Periodic Testing of
Emergency Power Systems.’’
Specifically, the amendments modify
the emergency diesel generator (EDG)
24-hour load test requirements to
provide an indicated load range of 103–
110 percent of the continuous rating.
These amendments also rephrase
various EDG test requirements to
provide clarity and delete the
requirements to verify that the auto-
connected loads do not exceed 3000
kilowatts (Unit 2 5100 kilowatts).

Date of issuance: January 5, 1995.
Effective date: January 5, 1995, with

full implementation within 30 days.
Amendment Nos.: 113 and 106.
Facility Operating License Nos. DPR–

42 and DPR–60. Amendments revised
the Technical Specifications.

Date of initial notice in Federal
Register: November 9, 1994 (59 FR
55877).

The November 30, 1994, request
provided additional clarification that
was within the scope of the initial
notice and did not affect the staff’s
proposed no significant hazards
consideration findings.

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated January 5, 1995.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Minneapolis Public Library,
Technology and Science Department,
300 Nicollet Mall, Minneapolis,
Minnesota 55401.

Omaha Public Power District, Docket
No. 50–285, Fort Calhoun Station, Unit
No. 1, Washington County, Nebraska

Date of amendment request: October
7, 1994.

Brief description of amendment: The
amendment (1) deletes the surveillance
requirements contained in Technical
Specification (TS) 3.6(3)a for the raw
water backup valves to the containment
cooling coils, (2) deletes the
surveillance requirements in TS 3.2,
Table 3–5, item 6, for raw water valves,
and (3) revises the basis of TS 2.4 to
reflect these changes.
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Date of issuance: December 29, 1994.
Effective date: December 29, 1994.
Amendment No.: 166.
Facility Operating License No. DPR–

40. Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: November 9, 1994 (59 FR
55879).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 29,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: W. Dale Clark Library, 215
South 15th Street, Omaha, Nebraska
68102.

Pennsylvania Power and Light
Company, Docket Nos. 50–387 and 50–
388 Susquehanna Steam Electric
Station, Units 1 and 2, Luzerne County,
Pennsylvania

Date of application for amendments:
April 5, 1994.

Brief description of amendments:
These amendments delete the frequency
requirements for a number of audits
listed under Technical Specification
6.5.2.8 and also remove the audit
requirements for the Emergency Plan
and the Security Plan since these
requirements have been added to the
respective plan documents. The TS
changes included in the April 5, 1994,
application were approved with the
exception of those related to the fire
protection and loss prevention
programs. These proposed changes are
still under evaluation by the staff and
will be addressed in a future safety
evaluation.

Date of issuance: December 22, 1994.
Effective date: As of the date of

issuance, to be implemented within 30
days.

Amendment Nos.: 137 and 107.
Facility Operating License Nos. NPF–

14 and NPF–22. The amendments
revised the Technical Specifications.

Date of initial notice in Federal
Register: May 25, 1994 (59 FR 27061).

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated December 22,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Osterhout Free Library,
Reference Department, 71 South
Franklin Street, Wilkes-Barre,
Pennsylvania 18701.

Power Authority of the State of New
York, Docket No. 50–333, James A.
FitzPatrick Nuclear Power Plant,
Oswego County, New York

Date of application for amendment:
September 16, 1994, as supplemented
November 29, 1994.

Brief description of amendment: The
amendment revised Technical
Specifications Section 6.0
(Administrative Controls) to reflect, in
part, licensee management changes in
the corporate organization. Specifically,
the title of Executive Vice President—
Nuclear Generation was changed to
Executive Vice President and Chief
Nuclear Officer and a new position,
Vice President Regulatory Affairs and
Special Projects, which reports to the
Executive Vice President and Chief
Nuclear Officer, was established. In
addition, the list of Safety Review
Committee (SRC) members, which was
previously by job title, was deleted and
replaced with a description of SRC
membership requirements, including
individual qualifications and the
minimum number of SRC members was
reduced from 8 to 6.

Date of issuance: December 22, 1994.
Effective date: As of the date of

issuance to be implemented within 30
days.

Amendment No.: 220.
Facility Operating License No. DPR–

59: Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: September 30, 1994 (59 FR
50021).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 22,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Reference and Documents
Department, Penfield Library, State
University of New York, Oswego, New
York 13126.

Power Authority of the State of New
York, Docket No. 50–333, James A.
FitzPatrick Nuclear Power Plant,
Oswego County, New York

Date of application for amendment:
August 4, 1994, as supplemented
November 10, 1994.

Brief description of amendment: The
amendment revises requirements in the
Technical Specifications (TSs) related to
primary containment atmosphere
monitoring and drywell to torus
differential pressure. Specifically, TS
3.7.A.6. has been revised to adopt
primary containment inerting/
deinerting requirements that are

consistent with NUREG–1433,
‘‘Standard Technical Specifications—
General Electric Plants, BWR/4.’’ TSs
4.7.A.6.a. and 4.7.A.7.a. have been
revised to provide frequencies for the
verification of primary containment
oxygen concentration and pressure
differential between the drywell and
torus. TSs 3.7.A.7.a.(1), 3.7.A.7.a.(3),
and 3.7.A.8. have been revised to
provide requirements for establishing
and maintaining differential pressure
between the drywell and torus that are
consistent with NUREG–1433. TS
3.7.A.9. has been deleted and related
requirements have been incorporated
into Notes for Table 3.2–8. Several
administrative changes to Tables 3.2–8
and 4.2–8 have also been made to
improve the overall quality of the TSs.

Date of issuance: December 28, 1994.
Effective date: As of the date of

issuance to be implemented within 30
days.

Amendment No.: 221.
Facility Operating License No. DPR–

59: Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: August 31, 1994 (59 FR
45032).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 28,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Reference and Documents
Department, Penfield Library, State
University of New York, Oswego, New
York 13126.

Power Authority of The State of New
York, Docket No. 50–286, Indian Point
Nuclear Generating Unit No. 3,
Westchester County, New York

Date of application for amendment:
September 16, 1994, as supplemented
November 29, 1994.

Brief description of amendment: The
amendment revised Technical
Specifications Section 6.0
(Administrative Controls) to reflect, in
part, licensee management changes in
the corporate organization. Specifically,
the title of Executive Vice President—
Nuclear Generation was changed to
Executive Vice President and Chief
Nuclear Officer and a new position,
Vice President Regulatory Affairs and
Special Projects, which reports to the
Executive Vice President and Chief
Nuclear Officer, was established. In
addition, the list of Safety Review
Committee (SRC) members, which was
previously by job title, was deleted and
replaced with a description of SRC
membership requirements, including
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individual qualifications and the
minimum number of SRC members was
reduced from 8 to 6.

Date of issuance: December 22, 1994.
Effective date: As of the date of

issuance to be implemented within 30
days.

Amendment No.: 156.
Facility Operating License No. DPR–

64: Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: September 30, 1994 (54 FR
50021).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 22,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: White Plains Public Library,
100 Martine Avenue, White Plains, New
York 10610.

Public Service Electric & Gas Company,
Docket Nos. 50–272 and 50–311, Salem
Nuclear Generating Station, Unit Nos. 1
and 2, Salem County, New Jersey

Date of application for amendments:
September 29, 1994.

Brief description of amendments: The
amendments change the Technical
Specification surveillance interval for
performing an air or smoke flow test
through each containment spray header
from 5 to 10 years.

Date of issuance: December 27, 1994.
Effective date: December 27, 1994.
Amendment Nos. 163, 144.
Facility Operating License Nos. DPR–

70 and DPR–75. The amendments
revised the Technical Specifications.

Date of initial notice in Federal
Register: November 23, 1994 (59 FR
60385).

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated December 27,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Salem Free Public Library, 112
West Broadway, Salem, New Jersey
08079.

Southern California Edison Company,
et al, Docket No. 50–206, San Onofre
Nuclear Generating Station, Unit No. 1,
San Diego County, California

Date of application for amendment:
April 18, 1994, as supplemented
October 26, 1994.

Brief description of amendment: The
amendment revises Sections 2.C and 2.D
of the San Onofre Nuclear Generating
Station, Unit 1 (SONGS 1) Operating
License. Section 2.C will be revised to

modify or delete several licensing
conditions which either no longer apply
or require revision to apply to SONGS
1 in its permanently shutdown and
defueled condition. Section 2.D will be
revised to exempt Fire Protection
reporting from the reporting
requirements of Section 2.D.

Date of issuance: December 22, 1994.
Effective date: January 21, 1995.
Amendment No.: 156.
Facility Operating License No. DPR–

13: The amendment revised the license
conditions.

Date of initial notice in Federal
Register: May 25, 1994 (59 FR 27066).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 22,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Main Library, University of
California, P.O. Box 19557, Irvine,
California 92713.

Southern Nuclear Operating Company,
Inc., Docket Nos. 50–348 and 50–364,
Joseph M. Farley Nuclear Plant, Units
1 and 2, Houston County, Alabama.

Date of amendments request: October
20, 1994.

Brief Description of amendments: The
amendments delete the requirements for
the control room chlorine detection
system from the TS and the associated
Bases Sections. This request is based on
the fact that all stored gaseous chlorine
has been removed from the plant site
except for containers having an
inventory of 150 pounds or less.

Date of issuance: December 28, 1994.
Effective date: December 28, 1994.
Amendment Nos.: 111 and 102.
Facility Operating License Nos. NPF–

2 and NPF–8. Amendments revise the
Technical Specifications.

Date of initial notice in Federal
Register: November 23, 1994 (59 FR
60386).

The Commission’s related evaluation
of the amendments is contained in a
Safety Evaluation dated December 28,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Houston-Love Memorial
Library, 212 W. Burdeshaw Street, Post
Office Box 1369, Dothan, Alabama
36302.

Tennessee Valley Authority, Docket
Nos. 50–327 and 50–328, Sequoyah
Nuclear Plant, Units 1 and 2, Hamilton
County, Tennessee

Date of application for amendments:
September 9, 1994 (TS 94–04).

Brief description of amendments: The
amendments revise the technical
specifications related to the cold leg
injection accumulators.

Date of issuance: December 27, 1994.
Effective date: December 27, 1994.
Amendment Nos.: 192 and 184.
Facility Operating License Nos. DPR–

77 and DPR–79: Amendments revise the
technical specifications.

Date of initial notice in Federal
Register: October 12, 1994 (59 FR
51629).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 27,
1994.

No significant hazards consideration
comments received: None.

Local Public Document Room
location: Chattanooga-Hamilton County
Library, 1101 Broad Street, Chattanooga,
Tennessee 37402.

Tennessee Valley Authority, Docket
Nos. 50–327, Sequoyah Nuclear Plant,
Units 1, Hamilton County, Tennessee

Date of application for amendment:
November 2, 1994 (TS 94–17).

Brief description of amendment: The
amendment adds Operating License
Condition 2.C.(25) to provide a limited
extension of the surveillance test
intervals for certain specified
instrumentation on Unit 1 to coincide
with the Cycle 7 refueling outage. The
surveillance intervals that are affected
are specified in the attached safety
evaluation and are for tests that would
be extended to October 1, 1995, and
would result in extension of the
specified 18-, 36- and 54-month
surveillances to 29.5, 48 and 71.5
months, respectively.

Date of issuance: January 3, 1995.
Effective date: January 3, 1995.
Amendment No.: 193.
Facility Operating License Nos. DPR–

77: Amendment revises the operating
license.

Date of initial notice in Federal
Register: November 23, 1994 (59 FR
60387).

The Commission’s related evaluation
of the change to the operating license is
contained in a Safety Evaluation dated
January 3, 1995.

No significant hazards consideration
comments received: None.

Local Public Document Room
location: Chattanooga-Hamilton County
Library, 1101 Broad Street, Chattanooga,
Tennessee 37402

Virginia Electric and Power Company,
Docket Nos. 50–280 and 50–281, Surry
Power Station, Unit Nos. 1 and 2, Surry
County, Virginia

Date of application for amendments:
October 11, 1994.
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1 15 U.S.C. 78s(b) (1988).
2 Securities Exchange Act Release No. 34679

(September 15, 1994), 59 FR 48652.

3 MT provides settlement and depository services
for securities listed on Italian stock exchanges.

4 Under the service agreement, ISCC upon
instructions received from MT will: (1) Accept
receives of securities by book-entry through DTC;
(2) initiate book-entry delivery of securities on
deposit at DTC; (3) initiate reclamations of
securities received at DTC; (4) make delivery of due
bill checks or payments received by ISCC with
respect to securities; (5) initiate messages to other
DTC participants through the broadcast function of
DTC; (6) process securities on deposit at DTC and
securities subject to a reorganization, takeover, or
similar action provided that requisite funds, if
applicable, have been received in advance; (7)
withdraw rights exited from DTC and deliver such
rights to the agent designated by MT along with
instructions received with respect to such rights; (8)
at the discretion of ISCC, facilitate withdrawals-by-
transfer of securities on deposit at DTC; and (9)
order proxy materials for securities on deposit at
DTC and complete such proxy materials as
instructed.

5 The related money settlements for the securities
movements will take place between the parties
outside of ISCC.

6 As reflected on the DTC, records securities
deposits will form the basis for the bookkeeping
entries at MT on behalf of MT’s participants.

7 The amount of the deposit shall be the average
of the three highest one-month fees over the prior
twelve months plus the amount ISCC is required to
deposit with DTC with respect to the sponsored
account. However, the amount of MT’s cash deposit
with ISCC cannot be less than $50,000.

Brief description of amendments: The
amendments revise the surveillance
frequencies of the hydrogen analyzer
channel functional test and channel
calibration.

Date of issuance: December 23, 1994.
Effective date: December 23, 1994.
Amendment Nos. 195 and 195.
Facility Operating License Nos. DPR–

32 and DPR–37: Amendments revised
the Technical Specifications.

Date of initial notice in Federal
Register: November 9, 1994 (59 FR
55893).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 23,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Swem Library, College of
William and Mary, Williamsburg,
Virginia 23185.

Wolf Creek Nuclear Operating
Corporation, Docket No. 50–482, Wolf
Creek Generating Station, Coffey
County, Kansas

Date of amendment request: July 22,
1994.

Brief description of amendment: This
amendment revises Section 6 of the
Technical Specifications to reflect title
changes in the Wolf Creek Nuclear
Operating Corporation organization.

Date of issuance: December 29, 1994.
Effective date: December 29, 1994.
Amendment No.: 81.
Facility Operating License No. NPF–

42. The amendment revised the
Technical Specifications.

Date of initial notice in Federal
Register: October 26, 1994 (59 FR
53845).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 29,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
locations: Emporia State University,
William Allen White Library, 1200
Commercial Street, Emporia, Kansas
66801 and Washburn University School
of Law Library, Topeka, Kansas 66621.

Wolf Creek Nuclear Operating
Corporation, Docket No. 50–482, Wolf
Creek Generating Station, Coffey
County, Kansas

Date of amendment request: February
23, 1994.

Brief description of amendment: This
amendment revised Technical
Specifications 3.8.1.1, ‘‘AC Sources
Operating,’’ and 3.8.1.2, ‘‘AC Sources
Shutdown,’’ to increase the minimum

volume of fuel oil required for the
emergency diesel generator fuel oil day
tanks. Several other revisions are
included that make editorial corrections
and incorporate requirements that were
inadvertently omitted from previous
amendment requests that have been
approved.

Date of issuance: December 29, 1994.
Effective date: December 29, 1994.
Amendment No.: 82.
Facility Operating License No. NPF–

42. The amendment revised the
Technical Specifications.

Date of initial notice in Federal
Register: April 13, 1994 (59 FR 17609).

The Commission’s related evaluation
of the amendment is contained in a
Safety Evaluation dated December 29,
1994.

No significant hazards consideration
comments received: No.

Local Public Document Room
locations: Emporia State University,
William Allen White Library, 1200
Commercial Street, Emporia, Kansas
66801 and Washburn University School
of Law Library, Topeka, Kansas 66621.

Dated at Rockville, Maryland, this 10th day
of January 1995.

For the Nuclear Regulatory Commission.
Jack W. Roe,
Director, Division of Reactor Projects—III/IV,
Office of Nuclear Reactor Regulation
[FR Doc. 95–1026 Filed 1–17–95; 8:45 am]
BILLING CODE 7590–01–P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34–35219; International Series
Release No. 770; File No. SR–ISCC–94–4]

Self-Regulatory Organizations;
International Securities Clearing
Corporation; Order Approving
Proposed Rule Change Relating to a
Data Transmission Link With Monte
Titoli, S.P.A.

January 11, 1995.
On August 9, 1994, the International

Securities Clearing Corporation
(‘‘ISCC’’) submitted a proposed rule
change (File No. SR–ISCC–94–4) to the
Securities and Exchange Commission
(‘‘Commission’’) pursuant to Section
19(b) of the Securities Exchange Act of
1934 (‘‘Act’’).1 Notice of the proposal
appeared in the Federal Register on
September 22, 1994.2 The Commission
received no comments. This order
approves the proposal.

I. Description of the Proposal
ISCC has entered into a contract to

establish a data transmission link with
Monte Titoli (‘‘MT’’).3 The link will
permit MT to hold U.S. securities listed
on Italian stock exchanges in The
Depository Trust Company (‘‘DTC’’)
through ISCC. The service agreement,
dated June 1, 1992, between ISCC and
MT provides that ISCC will sponsor an
account for MT at DTC which will
provide MT access to certain DTC
services.4

ISCC on behalf of MT will initiate
book-entry deliveries for no value and
will accept receives of securities by
book-entry for no value.5 Both the
receive and deliver functions will be
pursuant to instructions received from
MT, and such instructions will identify
the MT member for whom the receipt or
delivery is being effected.6 In special
circumstances and at ISCC’s discretion,
DTC’s withdrawal-by-transfer service
also may be utilized. In such case, the
securities will be delivered as directed
by MT. MT will deposit with ISCC
collateral to cover MT’s obligations to
ISCC.7 To the extent that any money
settlement is required, ISCC will receive
payment in the form of an official bank
check or a wire transfer through the MT
designated correspondent bank.

On each business day at about 4:00
p.m., ISCC will transmit a preliminary
settlement statement which will detail
the net amount due to ISCC from MT or
from ISCC to MT. Under the service
agreement, MT agrees to pay to ISCC all
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8 Because the account is limited to free
movements of securities, monetary obligations to
DTC should be limited to the payments of fees for
DTC services. Under the sponsored account
relationship, DTC will look to ISCC for any liability
related to activity in that account.

9 Securities Exchange Act Release No. 26812 (May
12, 1989), 54 FR 21691.

10 15 U.S.C. 78g–1 (1988).
11 15 U.S.C. 78s(b)(2) (1988).
12 17 CFR 200.30–3(a)(12) (1994).
1 15 U.S.C. 78s(b) (1988).
2 Securities Exchange Act Release No. 34678

(September 15, 1994), 59 FR 48651.

3 CVSA is an Argentine corporation organized to
provide settlement and depository services for
securities.

4 Under the service agreement, ISCC upon
instructions received from CVSA will: (1) Accept
receives of securities by book-entry through DTC;
(2) initiate book-entry delivery of securities on
deposit at DTC; (3) initiate reclamations of
securities received at DTC; (4) make delivery of due
bill checks or payments received by ISCC with
respect to securities; (5) initiate messages to other
DTC participants through the broadcast function of
DTC; (6) process securities on deposit at DTC and
securities subject to a reorganization, takeover, or
similar action provided that requisite funds, if
applicable, have been received in advance; (7)
withdraw rights exited from DTC and deliver such
rights to the agent designated by CVSA along with
instructions received with respect to such rights; (8)
at the discretion of ISCC, facilitate withdrawal-by-
transfer of securities on deposit at DTC; and (9)
order proxy materials for securities on deposit at
DTC and complete such proxy material as
instructed.

5 The related money settlements for the securities
movements will take place between the parties
outside of ISCC.

6 As reflected on the DTC records, securities
deposits will form the basis for the bookkeeping
entries at CVSA on behalf of CVSA’s participants.

7 The amount of the deposit shall be the average
of the three highest one-month fees over the prior
twelve months plus the amount ISCC is required to
deposit with DTC with respect to the sponsored
account. However, the amount of CVSA’s cash
deposit with ISCC cannot be less than $50,000.

fees and charges in connection with
ISCC’s provision of services and any
assessment that ISCC must pay to DTC.8
The preliminary settlement statement
also will indicate dividend and possibly
interest payments received by ISCC
from DTC with respect to shares on
deposit.

ISCC will transmit a final settlement
statement by 10:00 a.m. of the business
day following the day the related
preliminary settlement statement were
sent. The final settlement statement will
indicate sums paid by MT. Dividend
and interest credited to the ISSC/MT
account at DTC will be reflected in the
final settlement statement. The final
settlement statement also will reflect a
debit for the total dividend and interest
ISSC pays to MT’s withholding bank.

MT has agreed to consult with ISCC’s
auditors with regard to MT’s financial
condition, and MT will furnish its
financial statements to ISCC. Further,
MT has agreed to appoint a registered
agent in the U.S. for service of process
and will provide ISCC of proof of such
appointment. MT will be subject to
jurisdiction in New York for the
resolution of disputes arising from the
link. MT will be assigned one ISCC
account number for use on behalf of MT
members.

II. Discussion

The Commission believes that the
proposed rule change is consistent with
Section 17A of the Act and therefore is
approving the proposal. Specifically, the
Commission believes the proposal is
consistent with Section 17A(b)(3)(F) of
the Act in that it promotes the prompt
and accurate clearance and settlement of
securities transactions. Without the
linkage, purchasers of U.S. securities on
the Italian stock exchange would be
required to make individual
arrangements for the custody of their
stock.

ISSC’s provision of this service to MT
enables MT to settle transactions in U.S.
securities more efficiently. Further, the
link between ISCC and MT should
standardize the processing of U.S.
securities traded on a foreign exchange
in accordance with U.S. practices and
procedures. The uniform standards
should reduce record keeping errors and
thereby enhance the accuracy of the
settlement of securities transactions. In
addition, this standardization should
promote foreign investment in U.S.

securities which trade on foreign
exchanges.

In the initial order granting ISCC
temporary registration as a clearing
agency, the Commission stated that the
development of efficient and
comparable automated national and
international clearance, settlement, and
payment systems is one of the more
important international goals.9 In that
order, the Commission stressed the
importance of developing linkages
between existing clearance and
settlement systems in light of the
increase in foreign activity in U.S.
stocks. This linkage agreement will
increase the accessibility of the U.S.
securities market to foreign investors by
giving Italian investors a more efficient
method of settling U.S. securities.

III. Conclusion

For the reasons stated above, the
Commission finds that ISCC’s proposal
is consistent with Section 17A of the
Act.10

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,11 that the
proposed rule change (File No. SR–
ISCC–94–4) be and hereby is, approved.

For the Commission by the Division of
Market Regulation, pursuant to delegated
authority.12

Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95–1196 Filed 1–17–95; 8:45 am]
BILLING CODE 8010–01–M

[Release No. 34–35218; International Series
Release No. 769; File No. SR–ISCC–94–03]

Self-Regulatory Organization;
International Securities Clearing
Corporation; Order Approving a Data
Transmission Link With Caja de
Valores, S.A.

January 11, 1995.

On August 9, 1994, the International
Securities Clearing Corporation
(‘‘ISCC’’) submitted a proposed rule
change (File No. SR–ISCC–94–03) to the
Securities and Exchange Commission
(‘‘Commission’’) pursuant to Section
19(b) of the Securities Exchange Act of
1934 (‘‘Act’’).1 Notice of the proposal
appeared in the Federal Register on
September 22, 1994.2 No comments

were received. This order approves the
proposal.

I. Description of the Proposal

ISCC has entered into a contract to
establish a data transmission link with
Caja de Valores (‘‘CVSA’’).3 The link
will permit CVSA to hold U.S. securities
in The Depository Trust Company
(‘‘DTC’’) through ISCC. The service
agreement, dated December 2, 1993,
between ISCC and CVSA provides that
ISCC will sponsor an account for CVSA
at DTC which will provide CVSA access
to certain DTC services.4

ISCC on behalf of CVSA will initiate
book-entry deliveries for no value and
will accept receives of securities by
book-entry for no value.5 Both the
receive and deliver functions will be
pursuant to instructions received from
CVSA, and such instructions will
identify the CVSA member for whom
the receipt or delivery is being effected.6
In special circumstances and at ISCC’s
discretion, DTC’s withdrawal-by-
transfer services also may be utilized. In
such case, the securities will be
delivered as directed by CVSA. CVSA
will deposit with ISCC collateral to
cover CVSA’s obligations to ISCC.7 To
the extent that any money settlement is
required, ISCC will receive payment in
the form of an official bank check or a
wire transfer through the CVSA
designated correspondent bank.

On each business day at about 4:00
p.m., ISCC will transmit a preliminary
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8 Because the account is limited to free
movements of securities, monetary obligations to
DTC should be limited to the payments of fees for
DTC services. Under the sponsored account
relationship, DTC will look to ISCC for any liability
related to activity in that account.

9 Securities Exchange Act Release No. 26812 (May
12, 1989), 54 FR 21691.

10 15 U.S.C. 78q–1 (1988).

11 15 U.S.C. 78s(b)(2) (1988).
12 17 CFR 200.30–3(a)(12) (1994).
13 17 CFR 200.30–3(a)(12) (1994).
1 15 U.S.C. 78s(b)(1) (1988).

2 Standard was established in 1862. Standard’s
Securities Services Division provides
comprehensive services to over three hundred
foreign banks, stockbrokers, and custodian
accounts. Standard also is positioned through their
subsidiary, Stanbic Bank, to provide clearance and
settlement services in other southern and central
African countries. Standard meets the requirements
under Rule 17f–5 under the Investment Company
Act of 1940 to be an eligible foreign custodian.
Standard currently manages in excess of 30 billion
in U.S. dollars.

3 Westpac was established in 1944. Westpac
currently provides custodial and securities
settlement services to over 500 local and
international clients. Westpac is qualified as an
eligible foreign custodian under Rule 17f–5 under
the Investment Company Act of 1940. Westpac
manages over 50.2 billion in Australian dollars in
assets under custody.

settlement statement which will detail
the net amount due to ISCC from CVSA
or from ISCC to CVSA. Under the
service agreement, CVSA agrees to pay
to ISCC all fees and charges in
connection with ISCC’s provision of
services and any assessment that ISCC
must pay to DTC.8 The preliminary
settlement statement also will indicate
dividend and possibly interest
payments received by ISCC from DTC
with respect to shares on deposit.

ISCC will transmit a final settlement
statement by 10:00 a.m. of the business
day following the day the related
preliminary settlement statement was
sent. The final settlement statement will
indicate sums paid by CVSA. Dividend
and interest credited to the ISCC/CVSA
account at DTC will be reflected in the
final settlement statement. The final
settlement also will reflect a debit for
the total dividend and interest ISCC
pays to CVSA’s withholding bank.

CVSA has agreed to consult with
ISCC’s auditors with regard to CVSA’s
financial condition, and CVSA will
furnish its financial statements to ISCC.
Further, CVSA has agreed to appoint a
registered agent in the U.S. for service
of process and will provide ISCC of
proof of such appointment. CVSA will
be subject to jurisdiction in New York
for the resolution of disputes arising
from the link. CVSA will be assigned
one ISCC account number for use on
behalf of CVSA members.

II. Discussion
The Commission believes that the

proposed rule change is consistent with
Section 17A of the Act and therefore is
approving the proposal. Specifically, the
Commission believes the proposal is
consistent with Section 17A(b)(3)(F) of
the Act in that it promotes the prompt
and accurate clearance and settlement of
securities transactions. Without the
linkage, Argentine purchasers of U.S.
securities would be required to make
individual arrangements for the custody
of their stock.

ISCC’s provision of this service to
CVSA enables CVSA to settle
transactions in U.S. securities more
efficiently. Further, the link between
ISCC and CVSA should standardize the
processing of U.S. securities traded in
foreign countries in accordance with
U.S. practices and procedures. The
uniform standards should reduce record
keeping errors and thereby enhance the
accuracy of the settlement of securities

transactions. In addition, this
standardization should promote foreign
investment in U.S. securities.

In the initial order granting ISCC
temporary registration as a clearing
agency, the Commission stated that the
development of efficient and
comparable automated national and
international clearance, settlement, and
payment systems is one of the more
important international goals.9 In that
order, the Commission stressed the
importance of developing linkages
between existing clearance and
settlement systems in light of the
increase in foreign activity in U.S.
stocks. This linkage agreement will
increase the accessibility of the U.S.
securities market to foreign investors by
giving Argentine investors a more
efficient method of settling U.S.
securities.

III. Conclusion
For the reasons stated above, the

Commission finds that ISCC’s proposal
is consistent with Section 17A of the
Act.10

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,11 that the
proposed rule change (File No. SR–
ISCC–94–03) be, and hereby is,
approved.12

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.13

Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95–1195 Filed 1–17–95; 8:45 am]
BILLING CODE 8010–01–M

[Release No. 34–35212; International Series
Release No. 767; File No. SR–ISCC–94–06]

Self-Regulatory Organizations;
International Securities Clearing
Corporation; Notice of Filing of
Proposed Rule Change Relating to the
Global Clearance Networking Service

January 10, 1995.
Pursuant to Section 19(b)(1) of the

Securities Exchange Act of 1934
(‘‘Act’’),1 notice is hereby given that on
December 17, 1994, the International
Securities Clearing Corporation
(‘‘ISCC’’) filed with the Securities and
Exchange Commission (‘‘Commission’’)
the proposed rule change as described
in Items I, II, and III below, which items
have been prepared primarily by ISCC.

The Commission is publishing this
notice to solicit comments from
interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The purpose of ISCC’s proposed rule
change is to add additional service
providers to ISCC’s Global Clearance
Networking (‘‘GCN’’) service and to
permit other international data formats
to be used.

II. Self-Regulatory Organization’s
Statement on the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
ISCC included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. ISCC has prepared
summaries, set forth in sections (A), (B),
and (C) below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

ISCC’s Rule 50 provides that ISCC
may establish a foreign clearing,
settlement, and custody service in
conjunction with banks and trust
companies. Presently, ISCC has
established a GCN relationship with
Citibank, N.A. The purpose of the
proposed rule change is to add two
additional GCN service providers:
Standard Bank of South Africa
(‘‘Standard’’) 2 and Westpac Custodian
Nominees Limited of Australia
(‘‘Westpac’’).3 Standard will offer to
ISCC members clearance, settlement,
and custody services in South Africa.
Westpac will offer to ISCC members
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4 The Society for Worldwide Interbank Financial
Telecommunication (‘‘S.W.I.F.T.’’) operates a secure
data communication and processing system which
enables thousands of financial institutions in more
than 100 countries to communicate with each other
24 hours a day and facilitates the sending in excess
of 500 million messages annually.

5 The International Organization for
Standardization (‘‘ISO’’) was founded in 1949 to
promote standards worldwide. ISO 7775, the
standard for international securities messages, was
developed in close cooperation with S.W.I.F.T. It
was first published in 1984. S.W.I.F.T. has assumed
responsibility for maintenance of the standard.

6 S.W.I.F.T. automatically verifies the identity of
the sending party.

7 Additionally, S.W.I.F.T., instead of ISCC, will
verify the number of records transmitted.

8 17 CFR 200.30–3(a)(12) (1994).
1 15 U.S.C. 78s(b)(1) (1988).

clearance, settlement, and custody
services in Australia.

ISCC, along with a steering committee
of the GCN participants, decided to
expand the number of GCN service
providers in order to expand and
improve processing capabilities.
Requests for proposals were sent to
banks selected by the steering
committee. After a review of the
proposals received, the steering
committee selected Standard and
Westpac to become GCN service
providers. ISCC intends to continue to
add additional service providers as
often as necessary in order that
participant requirements are adequately
addressed.

Each of the additional service
providers has entered into an agreement
with ISCC pursuant to which they agree
to provide access to clearing, settlement,
and custody services to GCN
participants that qualify to be customers
of such bank. Each service provider has
agreed to provide the services at
reduced prices. ISCC has not provided
any volume guarantees to either of these
banks, and each of the banks will be
responsible to collect fees directly from
the participants. The agreements may be
terminated by mutual agreement of the
parties on ninety days prior notice.

The proposed rule change also will
modify the procedures for using the
GCN service contained in Addendum E
to ISCC’s rules. Initially, participants
could submit data to ISCC via their
office computer’s central processing
unit (‘‘CPU’’) or any personal computer
(‘‘PC’’) connection using an ISCC
universal trade record (‘‘UTR’’) format.
In addition to submission via CPU or
PC, the proposal will allow ISCC to
accept data submitted via S.W.I.F.T. 4 In
addition to the UTR format, the
proposal will allow ISCC to accept data
in ISO 7775 format. 5 Data submitted via
PC or CPU will be routed through
ISCC’s Datatrak system to validate the
sender’s identity against ISCC’s
masterfile prior to the validation and
edit process. Data submitted via
S.W.I.F.T. will go directly to the
validation and edit process.6 Currently,

participants receive a confirmation that
ISCC has received the data. The
proposal will eliminate the sending of
the confirmation. If the data is not
received in ISO 7775 format, ISCC will
convert the data into this format for
transmission to the service provider.
Information that does not pass the
validation or edit process will be
rejected, and the participant will be
required to resubmit the data.

Data will be routed to the service
provider using the method required by
the service provider. In general, ISCC
will receive confirmation that the data
has been received by the service
provider. If the data is sent using
S.W.I.F.T., ISCC only will receive
confirmation that the data was
transmitted.7 If the service provider is
unable to process the data, the service
provider will contact the participant
directly. Each day, the service provider
will provide reports on behalf of the
participants’ accounts to ISCC which
ISCC will retransmit to the participants.

The proposed rule change will
facilitate and centralize the processing
of international transactions at a
beneficial cost to members which
ultimately will be reflected in services
to the investing public. Accordingly,
these changes are consistent with the
requirements of the Act, specifically
Section 17A of the Act, and the rules
and regulations thereunder.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

ISCC does not believe a burden will
be placed on competition as a result of
the proposed rule change.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Changes Received From
Members, Participants, or Others

ISCC has not solicited or received any
comments.

III. Date of Effectiveness of the
Proposed Rule Changes and Timing for
Commission Action

Within thirty-five days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
ninety days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which ISCC consents, the
Commission will:

(a) By order approve such proposed
rule change or

(b) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submissions, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Section, 450 Fifth Street, NW.,
Washington, DC 20549, and at the
principal offices of ISCC. All
submissions should refer to File No.
SR–ISCC–94–06 and should be
submitted by February 8, 1995.

For the Commission by the Division of
Market Regulation, pursuant to delegate
authority.8

Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95–1194 Filed 1–17–95; 8:45 am]
BILLING CODE 8010–01–M

[Release No. 34–35208; File No. SR–NASD–
94–66]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc.; Notice of Filing and
Order Granting Accelerated Approval
of Proposed Rule Change Relating to
Amendments to the Examination
Specifications and Study Outline for
the General Securities Sales
Supervisor (Series 8) Examination

January 10, 1995.
Pursuant to Section 19(b)(1) of the

Securities Exchange Act of 1934
(‘‘Act’’) 1 notice is hereby given that on
December 1, 1994 the National
Association of Securities Dealers, Inc.
(‘‘NASD’’ or ‘‘Association’’) filed with
the Securities and Exchange
Commission (‘‘Commission’’ or ‘‘SEC’’)
the proposed rule change as described
in Items I, II, and III below, which Items
have been prepared by the NASD. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.
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2 See Securities Exchange Act Release No. 34967
(Nov. 10, 1994), 59 FR 59803 (Nov. 18, 1994) (File
Nos. SR–NYSE–94–23 (revised Content Outline for
Series 8 Examination), SR–NYSE–94–24 (exam
specifications for Series 8 Examination)); and
Release No. 35020 (November 29, 1994), 59 FR
62769 (Dec. 6,1994) (File No. SR–Phlx–94–51 (exam
specifications for Series 8 Examination and
corresponding Content Outline). Both the NYSE
and Phlx approval orders are contingent upon the
filing of the revised Examination Specifications and
Content Outline by other appropriate SROs, and
approval of those filings by the Commission.

I. Self-regulatory Organization
Statement of the Terms of Substance of
the Proposed Rule Change

The NASD is proposing amendments
to the examination specifications and
study outline for the General Securities
Sales Supervisor (‘‘Series 8’’)
qualification examination, an industry
wide qualification examination for
securities sales supervisors. The
amendments revise materials pertaining
to recently enacted federal and SRO
rules and regulations, new products and
changes in industry practices. The
number of questions per examination
and the examination time are unaffected
by the amendments.

The above amendments do not result
in any textual changes to the NASD By-
Laws, Schedules to the By-Laws, Rules,
practices or procedures.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
NASD included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item III below. The NASD has
prepared summaries, set forth in
Sections (A), (B), and (C) below, of the
most significant aspects of such
statements.

(A) Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

The Series 8 examination is generally
required under rules of the self-
regulatory organizations (‘‘SROs’’) for
persons who are engaged in the
supervision of general securities branch
offices (i.e., branch office managers) and
of general securities registered
representatives. The Series 8
examination tests a candidate’s
knowledge of securities industry rules
and regulations and certain statutory
provisions applicable to general
securities sales supervision. The Series
8 Content Outline details the subject
coverage and question allocation of the
examination. The Examination
Specifications detail the areas covered
by the examination and break down the
number of examination questions pulled
from each area.

The NASD periodically reviews the
content of the qualification
examinations it administers to
determine whether amendments are
necessary or appropriate in view of

changes pertaining to the subject matter
covered by the examinations. Revision
of the Series 8 Examination,
Examination Specifications, and
Content Outline was recently
undertaken by an industry committee
composed of representatives from SROs
(the New York Stock Exchange, the
American Stock Exchange, the Chicago
Board Options Exchange, the Municipal
Securities Rulemaking Board, the
National Association of Securities
Dealers and the Philadelphia Stock
Exchange) and representatives from
broker-dealers, including branch office
managers, compliance personnel and
corporate executives, to update the
examination in view of changes in
relevant laws, rules and regulations, the
development of new products, and to
reflect various changes in industry
practices. The committee reviewed the
examination specifications, content
areas and item bank and developed
some new questions in new areas.

The revised examination continues to
cover the areas of knowledge required to
supervise sales activities in securities,
however, the focus of the content of the
examination has been shifted to
concentrate more closely on supervisory
duties. Accordingly, certain questions
have been deleted from the examination
which deal with routine calculations
and basic product knowledge and
questions on new federal and SRO rules
and regulations have been incorporated
into the exam, as well as questions on
new products, supervision and changes
in industry practices. The revised
Examination Specifications and Content
Outline reflect the revised content of the
examination. The examination will
remain a six-hour, two-part, 200
question examination.

The Commission recently approved
two parallel filings of the New York
Stock Exchange, Inc. (‘‘NYSE’’) and one
filing of the Philadelphia Stock
Exchange, Inc. (‘‘Phlx’’).2 No comments
were received on either the NYSE and
Phlx proposals. The Commission
anticipates that the other appropriate
SRO participants also will file the
revised Specifications and Content
Outline for approval by the
Commission. The NASD, NYSE and

other SROs may use the revised
Examination, Specifications and
Content Outline after the Commission
has approved the proposed rule changes
of the other appropriate SRO
participants.

The NASD believes that the proposed
rule change is consistent with the
provisions of Section 15A(g)(3) of the
Act in that the proposed changes to the
examination are to ensure persons
seeking registration in the securities
industry have attained the requisite
levels of knowledge and competence.

(B) Self-Regulatory Organization’s
Statement on Burden on Competition

The NASD does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.

(C) Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

III. Solicitation of Comments
Interested persons are invited to

submit written data, views, and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of the NASD. All
submissions should refer to the file
number in the caption above and should
be submitted by February 8, 1995.

IV. Commission’s Findings and Order
Granting Accelerated Approval of
Proposed Rule Change

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to the NASD and, in
particular, with the requirements of
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3 15 U.S.C. 78o–3(g)(3) (1988).
4 15 U.S.C. 78s(b)(2) (1988).
5 17 CFR 200.30–3(a)(12).

1 The Commission has approved the NYSE’s
auxiliary closing procedures for handling MOC
orders on expiration days on a pilot basis until
October 31, 1995. See Securities Exchange Act
Release No. 34916 (October 31, 1994), 59 FR 55507
(November 7, 1994) (File No. SR–NYSE–94–32).
The NYSE has requested that the revised
procedures for expiration days, as proposed herein,
be approved as part of the pilot program that is
currently in effect. See letter from Donald Siemer,
Director, Market Surveillance, NYSE, to Beth
Stekler, Attorney, Division of Market Regulation,
SEC, dated December 22, 1994 (‘‘December 22nd
letter’’).

2 The Commission has approved the NYSE’s
closing procedures for non-expiration days on a
permanent basis. See Securities Exchange Act
Release No. 31291 (October 6, 1992), 57 FR 47149
(October 14, 1992) (File No. SR–NYSE–92–12). The
NYSE has requested that the revised procedures for

non-expiration days, as proposed herein, be
approved on a permanent basis. See December 22nd
letter, supra, note 1.

3 See supra, note 1.
4 The Expiration Friday pilot stocks consist of the

50 most highly capitalized Standard & Poors
(‘‘S&P’’) 500 stocks and any component stocks of
the Major Market Index (‘‘MMI’’) not included
therein. The QIX Expiration Day pilot stocks consist
of the 50 most highly capitalized S&P 500 stocks,
any component stocks of the MMI not included
therein and the 10 highest weighted S&P Midcap
400 stocks.

Section 15A(g)(3) of the Act.3 Section
15A(g)(3) provides that a registered
securities association may deny
membership to, or condition the
membership of, a registered broker or
dealer if such broker or dealer does not
meet the requisite levels of knowledge
and competence.

The Commission believes that
revising the Series 8 Examination,
Specifications and Content Outline
should help to ensure that only those
securities sales supervisors with a
comprehensive knowledge of current
NASD rules, as well as an
understanding of the Act, will be able to
supervise general securities branch
offices and registered representatives.
The Commission believes that the
revised areas covered by the
Examination, Specifications and
Content Outline are appropriate subject
matters and include a sufficiently broad
range of topics to ensure an appropriate
level of expertise by supervisors.
Additionally, the revised examination
tests relevant subject matters in view of
changes in applicable laws, rules,
regulations, products, and industry
practices. By ensuring this requisite
level of knowledge, the NASD can
remain confident that securities sales
supervisors have demonstrated an
acceptable level of securities knowledge
to carry out their responsibilities.

The approval is contingent upon the
filing of the Examination Specifications
and Content Outline by the other
appropriate SROs and the approval of
those filings by the Commission.

The Commission finds good cause for
approving the proposed rule change
prior to the 30th day after the date of
publication of notice of filing thereof in
the Federal Register. The Commission
believes that accelerated approval is
appropriate given that the Commission
recently approved two parallel and
substantively identical filings by the
NYSE, and the importance of
implementing the revised Content
Outline and Series 8 Examination as
soon as practicable.

It is therefore ordered, pursuant to
Section 19(b)(2) 4 that the proposed rule
change is approved contingent upon the
filing of the Examination Specifications
and Content Outline by the other
appropriate SROs and the approval of
those filings by the Commission.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.5

Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95–1109 Filed 1–17–95; 8:45 am]
BILLING CODE 8010–01–M

[Release No. 34–35210; File No. SR–NYSE–
94–44]

Self-Regulatory Organizations; Notice
of Filing of Proposed Rule Change by
New York Stock Exchange, Inc.
Relating to Amendments to Market-at-
the-Close Order Handling
Requirements for Expiration and Non-
Expiration Days

January 10, 1995.
Pursuant to Section 19(b)(1) of the

Securities Exchange Act of 1934
(‘‘Act’’), 15 U.S.C. 78s(b)(1), notice is
hereby given that on December 5, 1994,
the New York Stock Exchange, Inc.
(‘‘NYSE’’ or ‘‘Exchange’’) filed with the
Securities and Exchange Commission
(‘‘Commission’’ or ‘‘SEC’’) the proposed
rule change as described in Items I, II
and III below, which Items have been
prepared by the self-regulatory
organization. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The proposed rule change consists of
modifications to the order entry and
imbalance display procedures for
market-at-the-close (‘‘MOC’’) orders on
expiration and non-expiration days, as
described in two separate Information
Memos. The Information Memo for
expiration days would be issued before
each application of the pilot program
that allows the NYSE to use auxiliary
closing procedures for handling MOC
orders on expiration days (subject to
Commission approval);1 the Information
Memo for non-expiration days would be
issued once this filing is approved.2 The

term ‘‘expiration days’’ refers
collectively to the last trading day
before the one day a month that
standardized contracts in stock index
futures, stock index options and options
on stock index futures expire
(‘‘Expiration Friday’’), and the last
trading day of each calendar expiration
(‘‘QIX’’) options (‘‘QIX Expiration Day’’).

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Under the current pilot program for
expiration days,3 NYSE procedures
require that MOC orders in any stock
related to a strategy involving expiring
index derivative products be entered for
execution by 3:40 p.m., and that no
cancellation or reduction of any MOC
order in any stock take place after 3:40
p.m. For the pilot stocks on expiration
days,4 imbalances of 50,000 shares or
more are published as soon as
practicable after 3:40 p.m. After the
imbalance publication, MOC orders in
the pilot stocks may be entered only to
offset a published imbalance. MOC
orders may not be entered if there is no
imbalance publication. The Exchange
proposes that all MOC orders in all
stocks (regardless of strategy) be
required to be entered by 3:40 p.m. on
expiration days, except orders to offset
imbalance publications.

Currently, on non-expiration days,
imbalances of 50,000 shares or more in
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5 See supra, note 4.
6 A LOC order is a limited price order entered for

execution at the closing price if the closing price
is within the limit specified. The Commission has
approved LOC order entry on a pilot basis until July
15, 1995. See Securities Exchange Act Release No.
33706 (March 3, 1994), 59 FR 11093 (March 9,
1994) (File No. SR–NYSE–92–37). Under that pilot
program, LOC orders may be entered only to offset
a published imbalance of MOC orders. The deadline
for LOC order entry is 3:55 p.m. LOC orders are
irrevocable on expiration days; on non-expiration
days, cancellation of LOC orders is prohibited after
3:55 p.m. Currently, the NYSE permits LOC order
entry in five of the pilot stocks.

the pilot stocks 5 or in stocks being
added to or dropped from an index are
published as soon as practicable after
3:45 p.m. In contrast to the expiration
day procedures described above, there is
no deadline for the entry or cancellation
of MOC orders on non-expiration days.
Imbalance publications on non-
expiration days are for information
purposes only and do not preclude the
entry or cancellation of MOC orders on
either side of the market in such stocks.

The Exchange is proposing to set a
deadline of 3:50 p.m. for the entry of all
MOC orders in all stocks on non-
expiration days, except orders to offset
imbalance publications. Brokers in the
crowd would be required to make their
MOC interest known to the specialist by
this time. Imbalance publications of
50,000 shares or more in the pilot
stocks, or in stocks being added to or
dropped from an index, would be
published as soon as practicable after
3:50 p.m. After 3:50 p.m., MOC orders
may be entered only to offset published
imbalances. The purpose of setting this
deadline is to minimize excess market
volatility that may be associated with
large-size MOC orders that are entered
very near the close on non-expiration
days. MOC orders would be irrevocable
after 3:50 p.m. on non-expiration days.

The pilot for limit-at-the-close
(‘‘LOC’’) orders would continue to
require that such orders be entered by
3:55 p.m. in response to a published
imbalance in one of the LOC pilot
stocks.6 Information Memos would be
issued to announce these changes to the
Exchange membership.

2. Statutory Basis
The basis under the Act for the

proposed rule change is the requirement
under Section 6(b)(5) that an Exchange
have rules that are designed to promote
just and equitable principles of trade, to
remove impediments to and perfect the
mechanism of a free and open market
and, in general, to protect investors and
the public interest. The proposed rule
change does so by preventing a last-
minute influx or disappearance of MOC
orders which could potentially add to
volatility at the close.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

The Exchange has neither solicited
nor received written comments on the
proposed rule change.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the publication of
this notice in the Federal Register or
within such other period (i) as the
Commission may designate up to 90
days of such date if it finds such longer
period to be appropriate and publishes
its reasons for so finding or (ii) as to
which the self-regulatory organization
consents, the Commission will:

(A) By order approve the proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Section, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Copies of such
filing will also be available for
inspection and copying at the principal
office of the NYSE. All submissions
should refer to File No. SR–NYSE–94–
44 and should be submitted by February
8, 1995.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95–1197 Filed 1–17–95; 8:45 am]
BILLING CODE 8010–01–M

Issuer Delisting; Notice of Application
To Withdraw From Listing and
Registration; (Century
Communications Corp., Class A
Common Stock, $.01 Par Value) File
No. 1–9676

January 10, 1995.
Century Communications Corp.

(‘‘Company’’) has filed an application
with the Securities and Exchange
Commission (‘‘Commission’’), pursuant
to Section 12(d) of the Securities
Exchange Act of 1934 (‘‘Act’’) and Rule
12d2–2(d) promulgated thereunder, to
withdraw the above specific security
(‘‘Security’’) from listing and
registration on the American Stock
Exchange, Inc. (‘‘Amex’’).

The reasons alleged in the application
for withdrawing the security from
listing and registration include the
following:

According to the Company, in
addition to being listed on the Amex,
the Security is listed on the NASDAQ
National Market System (‘‘NASDAQ/
NMS’’). The Security commenced
trading on the NASDAQ/NMS at the
opening of business on January 5, 1995
and concurrently therewith the Security
was suspended from trading on the
Amex.

The Company’s decision to withdraw
the Security from Listing on the Amex
was based upon the Company’s belief:

(1) that the NASDAQ/NMS system of
competing market makers will result in
increased visibility and sponsorship for
its common stock than is presently the
case with the single specialist on the
Amex;

(2) that the NASDAQ/NMS system
will offer the Company’s shareholders
more liquidity than is presently
available on the Amex and less
volatility in quoted prices per share
when trading volume is slight;

(3) that the NASDAQ/NMS system
will offer the opportunity for the
Company to secure its own group of
market makers and expand the capital
base available for trading in the
common stock; and

(4) that the firms making a market in
the Company’s common stock on the
NASDAQ/NMS system will also be
inclined to issue research reports
concerning the Company, thereby
increasing the number of firms
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providing institutional research and
advisory reports.

Any interested person may, on or
before January 31, 1995 submit by letter
to the Secretary of the Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549, facts
bearing upon whether the application
has been made in accordance with the
rules of the Amex and what terms, if
any, should be imposed by the
Commission for the protection of
investors. The Commission, based on
the information submitted to it, will
issue an order granting the application
after the date mentioned above, unless
the Commission determines to order a
hearing on the matter.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95–1108 Filed 1–17–95; 8:45 am]
BILLING CODE 8010–01–M

[Rel. No. IC–20828; File No. 812–9250]

The Penn Insurance and Annuity
Company, et al.

January 10, 1995.
AGENCY: Securities and Exchange
Commission (the ‘‘SEC’’ or the
‘‘Commission’’).
ACTION: Notice of Application for
Exemption under the Investment
Company Act of 1940 (the ‘‘1940 Act’’).

APPLICANTS: The Penn Insurance and
Annuity Company (‘‘Company’’), PIA
Variable Annuity Account I (‘‘Separate
Account’’), and Horner, Townsend &
Kent, Inc. (‘‘Horner’’).
RELEVANT 1940 ACT SECTIONS: Order
requested under Section 6(c) for
exemptions from Sections 22(d), 26(a)(2)
and 27(c)(2) of the 1940 Act.
SUMMARY OF THE APPLICATION:
Applicants seek an order to permit the
Company (i) to deduct a mortality and
expense risk charge under certain
variable annuity contracts from the
assets of the Separate Account, or any
other separate account established by
the company in the future to support
materially similar variable annuity
contracts (the ‘‘Contracts’’), and (ii) to
waive the contingent deferred sales
charge for defined ‘‘medically related
free withdrawals’’ and ‘‘disability
related free withdrawals’’ under the
Contracts.
FILING DATE: The application was filed
on September 27, 1994.
HEARING OR NOTIFICATION OF HEARING: An
order granting the application will be

issued unless the Commission orders a
hearing. Interested persons may request
a hearing on this application by writing
to the Secretary of the SEC and serving
Applicants with a copy of the request,
personally or by mail. Hearing requests
must be received by the SEC by 5:30
p.m. on February 6, 1995 and
accompanied by proof of service on the
Applicants in the form of an affidavit or,
for lawyers, a certificate of service.
Hearing requests should state of the
nature of the interest, the reason for the
request and the issues contested.
Persons may request notification of a
hearing by writing to the Secretary of
the SEC.
ADDRESSES: Secretary, SEC, 450 Fifth
Street NW., Washington, DC 20549.
Applicants: C. Ronald Rubley, Associate
General Counsel, The Penn Mutual Life
Insurance Company, Independence
Square, Philadelphia, Pennsylvania
19172.
FOR FURTHER INFORMATION CONTACT:
Mark C. Amorosi, Staff Attorney, or
Wendy Finck Friedlander, Deputy
Chief, at (202) 942–0670, Office of
Insurance Products (Division of
Investment Management.
SUPPLEMENTARY INFORMATION: Following
is a summary of the application. The
complete application is available for a
fee from the Public Reference Branch of
the SEC.

Applicants’ Representations

1. The Company is a Delaware stock
life insurance company. The Company
is a wholly owned subsidiary of The
Penn Mutual Life Insurance Company
(‘‘Penn Mutual’’).

2. The Separate Account is a
segregated investment account
established under Delaware law on July
13, 1994 by the executive committee of
the Company’s board of directors. The
Separate Account is registered under the
1940 Act as a unit investment trust.

3. Horner, a wholly owned subsidiary
of Penn Mutual, is registered as a
broker-dealer under the Securities
Exchange Act of 1934. Horner will serve
as the principal underwriter. The
Contracts will be sold by licensed
insurance agents who are registered
representatives of Horner or of a
registered broker-dealer who has
entered into a selling agreement with
Horner.

4. The Contracts are individual
combination variable and fixed annuity
contracts. The amounts and timing of
purchase payments under the Contracts
will be determined by Contract Owners,
except as follows. The minimum initial
purchase payment is $2,000 for
Contracts qualifying as individual

retirement annuities under Section 408
of the Internal Revenue Code of 1986, as
amended, and for Contracts qualifying
as tax deferred annuities under Section
403(b) of the Internal Revenue Code.
The minimum initial purchase payment
for non-qualifying Contracts is $5,000.
The minimum subsequent purchase
payment is $250 for all Contracts.
Payments under a Contract in excess of
$1 million require the Company’s prior
approval.

5. The Contracts provide for five
forms of annuity payment options: (1)
an annuity for a specified number of
years; (2) a life annuity; (3) a life
annuity with payments guaranteed for
10 or 20 years; (4) a joint and survivor
annuity; or (5) such other form of
annuity as the Company may agree
upon with the Contract Owner. Except
for an annuity for a specified number of
years, which is available only on a fixed
basis, all of the options may be elected
on a variable or fixed basis.

6. Two forms of administrative
charges are deducted from the
Contracts. First, the application states
that on every contract anniversary prior
to the Annuity Date and on every other
date when the Variable Account Value
is reduced to zero through a withdrawal
or transfer, the Company will deduct
from the Variable Account Value a
contract administration charge of $30 or,
if less, 2% of the Variable Account
Value. However, if the Variable Account
Value is greater than $50,000, there will
be no such deduction. The application
states that the charge is made by
cancelling accumulation units credited
to the Contract, with the charge
allocated pro rata among the
subaccounts comprising the Variable
Account Value. Second, the Company
will also deduct from the Separate
Account a daily administration charge
equal to an effective annual rate of
0.15% of the daily net assets of the
Separate Account. The application
states that these administration charges
are guaranteed not to increase. The
Company also states that the
administrative charges are intended not
to exceed the Company’s anticipated
administrative expenses over the
periods the Contracts are in force. The
Company represents that these charges
will be deducted in reliance on Rule
26a–1 under the 1940 Act.

7. A contingent deferred sales charge
(the ‘‘Sales Charge’’) of up to 6% may
be deducted in the event of full or
partial withdrawal from the contract
value prior to the Annuity Date. The
Sales Charge will be imposed only on
withdrawals of purchase payments in
cases where the purchase payment was
made within seven years of the date of
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1 Applicants represent that, during the Notice
Period, the application will be amended to reflect
this representation.

the withdrawal. Purchase payments will
be treated as withdrawn on a first in,
first out basis. The following table
shows the schedule of the Sales Charge
that will be applied to withdrawal of a
purchase payment:

Number of full contract years
since purchase payment

Applicable
charge

(percent)

0 ................................................ 6
1 ................................................ 6
2 ................................................ 5
3 ................................................ 4
4 ................................................ 3
5 ................................................ 2
6 ................................................ 1
7 ................................................ 0

The Sales Charge may be reduced on
Contracts sold to a trustee, employer or
similar party pursuant to a retirement
plan or to a group of individuals, if such
sales are expected to involve reduced
sales expenses. The Applicant
represents that the reduction will not be
unfairly discriminatory to any Contract
Owner.

8. The Contracts provide that several
types of withdrawals may be made
without incurring a Sales Charge.

a. Seven-Year-Old Purchase
Payments. The Contract Owner may
withdraw any purchase payment which
was made more than seven years before
the withdrawal without incurring a
contingent deferred sales charge.

b. 15% Free Withdrawals. On the last
day of the first Contract Year and once
each Contract Year thereafter, the
Contract Owner may withdraw 15% of
the total purchase payments without
incurring the contingent deferred sales
charge.

c. Medically Related Free Withdrawal.
After the first Contract Year and before
the Annuity Date, the Contract Owner
may withdraw, without incurring a
contingent deferred sales charge, up to
the lesser of $500,000 or the Contract
Value if certain medically related
contingencies occur. This free
withdrawal is available if the Contract
Owner is (1) first confined in a nursing
home or hospital while the Contract is
in force and remains confined for at
least 90 days in a row or (2) first
diagnosed as having a fatal illness (an
illness expected to result in death
within two years for 80% of diagnosed
cases) while the Contract is in force.
This benefit is not available if the
Contract Owner’s age at time of issue is
greater than 75 or if the Contract Owner
has certain pre-existing conditions.

d. Disability Related Free Withdrawal.
After the first Contract Year, the
Contract Owner may withdraw, without
incurring a contingent deferred sales

charge, part or all of the Contract Value
if the Contract Owner becomes totally
disabled.

e. Other Free Withdrawals. There is
no contingent deferred sales charge
imposed upon minimum distributions
which are required by the Internal
Revenue Code qualified Contracts.

9. For all Contracts issued in
connection with the Separate Account,
the Company deducts a Mortality and
Expense Risk Charge that is equal, on an
annual basis, to 1.25% of the average
daily net assets of the Separate Account:
approximately 0.90% for mortality risks
and 0.35% for expense risks.

The mortality risks assumed by the
Company arise in part from the
Company’s guarantee that it is obligated
to make annuity payments at least equal
to payments calculated based on
annuity tables provided in the
Contracts, regardless of how long an
annuitant lives and regardless of any
general improvement in life expectancy.

The Company also assumes a
mortality risk in connection with the
provision of a death benefit. If the
Contract Owner dies prior to the
Annuity Date, the Company will pay the
beneficiary the greater of (1) the
Contract Value (i.e., the Variable
Account Value plus the Fixed Account
Value) for the valuation period in which
proof of death and any other required
information needed to make payment is
received at the Company’s office; or (2)
the sum of the Fixed Account Value on
the date the above information is
received at the Company’s office and the
net purchase payments allocated to the
Separate Account.

The application states that where the
Contract Owner dies before the age of 80
and where permitted by state law, an
‘‘enhanced death benefit’’ will be paid
to the beneficiary if it is greater than the
death benefit described previously. The
‘‘enhanced death benefit’’ is the sum of:
(1) The Fixed Account Value, and (2)
the net purchase payments allocated to
the Separate Account plus interest
accumulated at an annual interest rate
of 5% through the Contract Owner’s
attained age 69, and interest
accumulated at an annual interest rate
of 3% for years subsequent to attained
age 70.

The expense risk assumed by the
Company is the risk that the Company’s
administrative charges will be
insufficient to cover actual
administrative expenses over the life of
the contract.

Applicants’ Legal Analysis and
Conditions

1. Pursuant to Section 6(c) of the 1940
Act, the Commission may, by order

upon application, conditionally or
unconditionally exempt any person,
security, or transaction, or any class or
classes of persons, securities or
transactions, from any provision or
provisions of the 1940 Act or from any
rule or regulation thereunder, if and to
the extent that such exemption is
necessary or appropriate in the public
interest and consistent with the
protection of investors and the purposes
fairly intended by the policy and
provisions of the 1940 Act.

2. Sections 26(a)(2)(C) and 27(c)(2) of
the 1940 Act prohibit a registered unit
investment trust and any depositor or
underwriter thereof from selling
periodic payment plan certificates
unless the proceeds of all payments are
deposited with a qualified trustee or
custodian and held under arrangements
which prohibit any payment to the
depositor or principal underwriter
except a fee, not exceeding such
reasonable amounts as the Commission
may prescribe, for performing
bookkeeping and other administrative
services.

3. Applicants request an order under
Section 6(c) exempting them from
Sections 26(a)(2)(C) and 27(c)(2) of the
1940 Act to the extent necessary to
permit the deduction of the mortality
and expense risk charge from the assets
of the Separate Account under the
Contracts. Applicants request that the
order also permit the deduction of the
Mortality and Expense Risk Charge from
the assets of any other separate account
established by the Company in the
future to support variable annuity
contracts offered on a basis similar in all
material respects to the basis on which
the Contracts are offered.

4. Applicants submit that their
request for an order that applies to the
Separate Account and to future separate
accounts issuing contracts that are
similar in all material respects to the
Contracts is appropriate in the public
interest. Such an order would promote
competitiveness in the variable annuity
contract market by eliminating the need
for the Company to file redundant
exemptive applications, thereby
reducing its administrative expenses
and maximizing the efficient use of its
resources.1 Applicants further represent
that the requested relief is consistent
with the purposes of the 1940 Act and
the protection of investors for the same
reasons. Investors would not receive any
additional benefit or additional
protection by the Company being
required to repeatedly seek exemptive
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relief with respect to the same issues
addressed in this application.

5. Applicants represent that the
mortality and expense risk charge is
reasonable in relation to the risks
undertaken by the company and within
the range of industry practice with
respect to comparable annuity products.
Applicants base this representation on
an analysis of the mortality risks, taking
into consideration such factors as any
contractual right to increase charges
above current levels, the guaranteed
annuity purchase rates, the nature of the
death benefit provided, the number of
transfers permitted without charge and
the ability to make free withdrawals.
The Company represents that it will
maintain at its principal office a
memorandum, available to the
Commission upon request, setting forth
in detail this analysis.

6. Applicants acknowledge that it is
possible that the Company’s revenues
from the contingent deferred sales
charge could be less than its costs of
distributing the Contracts. In that case,
the excess distribution costs would have
to be paid out of the Company’s general
assets, including the profits, if any, from
the mortality and expense risk charge.
In those circumstances, a portion of the
mortality and expense risk charge might
be viewed as offsetting a portion of the
costs relating to the distribution of the
Contracts. The Company represents that
there is a reasonable likelihood that the
proposed distribution financing
arrangements will benefit the Separate
Account and Contract Owners. The
basis for such a conclusion will be set
forth in a memorandum maintained by
the Company at its principal office and
available to the Commission upon
request.

7. The Company represents that the
Separate Account will invest only in
management investment companies that
undertake, in the event the company
adopts a plan to finance distribution
expenses under Rule 12b–1 under the
1940 Act, to have a board of directors,
a majority of whom are not interested
persons of the company within the
meaning of Section 2(a)(19) of the 1940
Act, formulate and approve any such
plan.

8. Pursuant to Section 6(c) of the 1940
Act, the Applicants also request that the
Commission issue an order to provide
exemptive relief from Section 22(d) to
the extent necessary to permit the
Applicants to waive the contingent
deferred sales charge under the
Contracts and Future Contracts in the
event of the contingencies triggering the
right to make the medically related or a
disability related free withdrawal as
defined above.

9. Section 22(d) of the 1940 Act
prohibits a registered investment
company, its principal underwriter or a
dealer in its securities from selling any
redeemable security issued by such
registered investment company to any
person except at a public offering price
described in the prospectus. Rule 6c–8
adopted under the 1940 Act permits
variable annuity separate accounts to
impose a deferred sales charge.
Although Rule 6c–8, unlike proposed
Rule 6c–10, does not impose any
conditions on the ability of the
investment company involved to
provide for variations in the deferred
sales charges, Rule 6c–8 (again unlike
proposed Rule 6c–10) does not provide
an exemption from Section 22(d).
Applicants recognize that the proposed
waiver of the contingent deferred sales
charge in connection with ‘‘medically
related free withdrawals’’ or ‘‘disability
related free withdrawals’’ described
above could be viewed as causing the
Contracts to be sold at other than a
uniform offering price. Rule 22d–1 is
not directly applicable to Applicants’
proposed waiver of the contingent
deferred sales charge because that rule
has been interpreted as granting relief
only for scheduled variations in front-
end sales loads, not deferred sales loads.

10. Rule 22d–2 under the 1940 Act
exempts registered variable annuity
accounts, their principal underwriters,
dealers and their sponsoring insurance
companies from Section 22(d) to the
extent necessary to permit variations in
the sales load or in any administrative
charge or other deductions from the
purchase payments, provided that such
variations reflect differences in costs or
services, are not unfairly discriminatory
and are adequately described in the
prospectus. Applicants, however, do not
represent that the waiver of the
withdrawal charge under the defined
circumstances reflects differences in
sales costs or services, and, for that
reason, Applicants do not rely on Rule
22d–2 for the requested relief, even
assuming that Rule 22d–2 does apply to
deferred sales loads.

11. Applicants submit that the
proposed waiver is consistent with the
policies of Section 22(d) and the rules
promulgated thereunder. One of the
purposes of Section 22(d) is to prevent
an investment company from
discriminating among investors by
charging different prices to different
investors. Applicants represent that, to
the extent permitted by state law, the
provisions relating to ‘‘medically related
free withdrawals’’ or ‘‘disability related
free withdrawals’’ will be included in
all Contracts. Eligibility will be based on
the Contract Owner experiencing the

defined medically related contingencies.
Therefore, the benefit will not unfairly
discriminate among Contract Owners.
Applicants submit that the waiver is
advantageous to Contract Owners by
permitting them, upon experiencing a
defined contingency, to make
withdrawals from the Contract without
imposition of the contingent deferred
sales charge. Applicants represent that
the waiver will not result in dilution of
the interests of any other Contract
Owners. Applicants also submit that
waiving the contingent deferred sales
charge under such circumstances will
not result in the occurrence of any of the
abuses that Section 22(d) is designed to
prevent.

12. Applicants represent that the
waiver of the contingent deferred sales
charge in connection with ‘‘medically
related free withdrawals’’ and
‘‘disability related free withdrawals’’
meets the substantive requirements of
Rule 22d–1 in that the waiver will be
uniformly available to all eligible
Contract Owners, except where
prohibited by state law, and that this
provision will be adequately described
in the prospectus of the Contracts.

Conclusion

Applicants assert that, for the reasons
and upon the facts set forth above, the
requested exemptions from Sections
22(d), 26(a)(2) and 27(c)(2) of the 1940
Act to permit the Company (i) to deduct
the mortality and expense risk charge
from the assets of the Separate Account
under the Contracts and (ii) to waive the
contingent deferred sales charge for
defined ‘‘medically related free
withdrawals’’ and ‘‘disability related
free withdrawals’’ under the Contracts
meet the standards in Section 6(c) of the
1940 Act. Applicants assert that the
exemptions requested are necessary and
appropriate in the public interest and
consistent with the protection of
investors and the policies and
provisions of the 1940 Act.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95–1107 Filed 1–17–95; 8:45 am]
BILLING CODE 8010–01–M

THRIFT DEPOSITOR PROTECTION
OVERSIGHT BOARD

Affordable Housing Advisory Board
Meeting

AGENCY: Thrift Depositor Protection
Oversight Board.
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ACTION: Notice of meeting locations.

SUMMARY: This is to announce the
meeting locations for Region 2 and
Region 5 of the Series 19 Regional
Advisory Board meetings scheduled
from January 18, through February 2 as
published in the Federal Register,
January 4, 1995, page 530.
DATES: The meetings are scheduled as
follows:

1. January 27, 9 a.m. to 12:30 p.m.,
Phoenix, Arizona, Region 5 Advisory
Board.

2. January 31, 9 a.m. to 12:30 p.m.,
Miami, Florida, Region 2 Advisory
Board.
ADDRESSES: The meetings will be held at
the following locations:

1. Phoenix, Arizona—Holiday Inn
Crowne Plaza Hotel, 111 North Central
Avenue.

2. Miami, Florida—Hyatt Regency
Miami, 400 S.E. 2nd Avenue.
FOR FURTHER INFORMATION CONTACT: Jill
Nevius, Committee Management Officer,
Thrift Depositor Protection Oversight
Board, 808 17th Street, NW.,
Washington, DC 20232, 202/416–2626.

Dated: January 12, 1995.
Jill Nevius,
Committee Management Officer.
[FR Doc. 95–1184 Filed 1–17–95; 8:45 am]
BILLING CODE 2221–01–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

Aviation Rulemaking Advisory
Committee Meeting on Rotorcraft
Issues

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Notice of public meeting.

SUMMARY: This notice announces a
public meeting of the FAA’s Aviation
Rulemaking Advisory Committee on
rotorcraft issues to discuss current
rulemaking actions and future activities
and plans.
DATES: The meeting will be held on
February 2, 1995, at 9 a.m. PST. Arrange
for oral presentations by January 19,
1995.
ADDRESSES: The meeting will be held at
the Convention Center, Room No. N–
224, 3150 Paradise Rd, Las Vegas,
Nevada 89109–9096.
FOR FURTHER INFORMATION CONTACT:
Ms. Barbara Herber, Office of
Rulemaking, Aircraft & Airport Rules
Division, AIR–200, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267–3498.

SUPPLEMENTARY INFORMATION: The
referenced meeting is announced
pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92–463; 5 U.S.C. App. II). The agenda
will include:

• Introduction to the Revision of the
ARAC procedures.

• Report by External Loads Working
Group.

• Critique on NPRM (94–36)
Regarding 14 CFR Parts 27/29.
Harmonization

• Status of Final Occupant Protection
Rule.

• Review New Tasks.
Attendance is open to the interested

public but will be limited to the space
available. The Public must make
arrangements by January 19, 1995, to
present oral statements at the meeting.
Written statements may be presented to
the committee at any time by providing
16 copies to the Assistant Executive
Director or by providing the copies to
him at the meeting. In addition, sign
and oral interpretation, as well as a
listening device, can be made available
at the meeting if requested 10 calendar
days before the meeting. Arrangements
may be made by contacting the person
listed under the heading FOR FURTHER
INFORMATION CONTACT.

Issued in Fort Worth, Texas, on January 11,
1995.
Mark Schilling,
Assistant Executive Director for Rotorcraft
Issues, Aviation Rulemaking Advisory
Committee.
[FR Doc. 95–1145 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

RTCA, Inc.; Special Committee 159
Thirty-Third Meeting; Minimum
Operational Performance Standards
for Airborne Navigation Equipment
Using Global Positioning System
(GPS)

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (P.L.
92–463, 5 U.S.C., Appendix I), notice is
hereby given for Special Committee 159
meeting to be held February 6–10, 1995,
starting at 9:00 a.m. The meeting will be
held at the RTCA conference room, 1140
Connecticut Avenue, NW., Suite 1020,
Washington, DC 20036.

Specific Working Groups Sessions

February 6

Working Group 1, GPS/GLONASS
Working Group 5, Fault Detection and

Isolation
Ad Hoc Working Group, Interference

Issues

February 7
Working Group 3, GPS/Other

Navigation Systems
Ad Hoc Working Group Interference

Issues

February 8
Working Group 4, Precision Landing

Guidance and Airport Surface
Surveillance

Working Group 7, Antenna Performance

February 9
Working Group 2, GPS/GIC/WADGNSS

February 10—Agenda—Plenary Session
Agenda will be as follows: (1)

Chairman’s introductory remarks; (2)
Approval of summary of the thirty-
second meeting held on December 9,
1994; (3) Review working group (WG)
progress and identify issues for
resolution: (a) GPS/GLONASS (WG–1)
(b) GPS/GIC/WADGNSS (WG–2) (c)
GPS/Other Navigation Systems (WG–3)
(d) GPS/Precision Landing Guidance
and Airport Surface Surveillance (WG–
4) (e) Fault Detection and Isolation
(WG–5) (f) Interference issues (Ad Hoc)
(g) Antenna Performance (WG–7); (4)
Review of EUROCAE Activities; (5)
WAAS MOPS presentation and review;
(6) Assignment/review of future work;
(7) Other business; (8) Date and place of
next meeting.

Attendance is open to the interested
public but limited to space availability.
With the approval of the Chairman,
members of the public may present oral
statements at the meeting. Persons
wishing to present statements or obtain
information should contact the RTCA
Secretariat, 1140 Connecticut Avenue,
NW., Suite 1020, Washington, DC
20036; (202) 833–9339. Any member of
the public may present a written
statement to the committee at any time.

Issued in Washington, D.C., on January 5,
1995.
David W. Ford,
Designated Officer.
[FR Doc. 95–1146 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

RTCA, Inc.; Special Committee 180
Eighth Meeting; Design Assurance
Guidance for Airborne Electronic
Hardware

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (P.L.
92–463, 5 U.S.C., Appendix I), notice is
hereby given for Special Committee 180
meeting to be held March 21–23, 1995,
starting at 8:30 a.m. on the first day and
8:00 a.m. on subsequent days. The
meeting will be held at EUROCAE, 17
rue Hamelin, Paris, France.
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Agenda will be as follows: (1)
Chairman’s introductory remarks; (2)
Review and approval of meeting agenda;
(3) Approve summary of joint meeting
held December 13–15, 1994; (4)
Leadership Team meeting report; (5)
Consensus items; (6) Review action
items; (7) Review issue logs; (8) Joint
team status reports; (9) Joint team
assignments and objectives; (10)
Adjourn to joint team sessions; (11)
Joint team reports; (12) Other business;
(13) Establish agenda for next meeting;
(14) Date and place of next meeting.

Attendance is open to the interested
public but limited to space availability.
With the approval of the Chairman,
members of the public may present oral
statements at the meeting. Persons
wishing to present statements or obtain
information should contact the RTCA
Secretariat, 1140 Connecticut Avenue,
N.W., Suite 1020, Washington, D.C.
20036; (202) 833–9339. Any member of
the public may present a written
statement to the committee at any time.

Issued in Washington, D.C., on January 5,
1995.
David W. Ford,
Designated Officer.
[FR Doc. 95–1147 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–13–M

Intent To Rule on Application To
Impose and Use the Revenue From a
Passenger Facility Charge (PFC) at
Robert Mueller Airport, Austin, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of Intent to Rule on
Application.

SUMMARY: The FAA proposes to rule and
invites public comment on the
application to impose and use the
revenue from a PFC at Robert Mueller
Municipal Airport under the provisions
of the Aviation Safety and Capacity
Expansion Act of 1990 (Title IX of the
Omnibus Budget Reconciliation Act of
1990) (Public Law 101–508) and Part
158 of the Federal Aviation Regulations
(14 CFR Part 158).
DATES: Comments must be received on
or before February 17, 1995.
ADDRESSES: Comments on this
application may be mailed or delivered
in triplicate copies to the FAA at the
following address: Mr. Ben Guttery,
Federal Aviation Administration,
Southwest Region, Airports Division,
Planning and Programming Staff, ASW–
610D, Fort Worth, Texas 76193–0610.

In addition, one copy of any
comments submitted to the FAA must
be mailed or delivered to Charles W.

Gates, Director of Aviation, at the
following address: Charles W. Gates,
Director of Aviation, City of Austin,
3600 Manor Road, Austin, Texas 78723.

Air carriers and foreign air carriers
may submit copies of the written
comments previously provided to the
Airport under Section 158.23 of Part
158.
FOR FURTHER INFORMATION CONTACT:
Mr. Ben Guttery, Federal Aviation
Administration, Southwest Region,
Airports Division, Planning and
Programming Staff, ASW–610D, Fort
Worth, Texas 76193–0610, (817) 222–
5614.

The application may be reviewed in
person at this same location.
SUPPLEMENTARY INFORMATION: The FAA
proposes to rule and invites public
comment on the application to impose
and use the revenue from a PFC at
Robert Mueller Municipal Airport under
the provisions of the Aviation Safety
and Capacity Expansion Act of 1990
(Title IX of the Omnibus Budget
Reconciliation Act of 1990) (Public Law
101–508) and Part 158 of the Federal
Aviation Regulations (14 CFR Part 158).

On December 22, 1994, the FAA
determined that the application to
impose and use the revenue from a PFC
submitted by the Airport was
substantially complete within the
requirements of Section 158.25 of Part
158. The FAA will approve or
disapprove the application, in whole or
in part, no later than April 20, 1995.

The following is a brief overview of
the application.
Proposed charge effective date: March 1,

1995
Proposed charge expiration date: May

31, 2021
Total estimated PFC revenue:

$337,821,000.00
Brief description of proposed

project(s):

Projects To Impose and Use PFC’s

New Airport Passenger Terminal
Complex; New Airport Airfield
Facilities: and New Airport Landside
Facilities.

Proposed class or classes of air
carriers to be exempted from collecting
PFC’s: On-demand air taxi/commercial
operators that (1) do not enplane or
deplane at the airport’s main passenger
building and (2) enplane fewer than 500
passengers per year at the airport.

Any person may inspect the
application in person at the FAA office
listed above under FOR FURTHER
INFORMATION CONTACT and at the FAA
regional Airports office located at:
Federal Aviation Administration,
Southwest Region, Airports Division,

Planning and Programming Staff, ASW–
610D, 2601 Meacham Blvd., Fort Worth,
Texas 76137–4298.

In addition, any person may, upon
request, inspect the application, notice
and other documents germane to the
application in person at Robert Mueller
Municipal Airport.

Issued in Fort Worth, Texas on December
22, 1994.

John M. Dempsey,
Manager, Airports Division.
[FR Doc. 95–1148 Filed 1–17–95; 8:45 am]

BILLING CODE 4910–13–M

Federal Railroad Administration

Petition for Exemption or Waiver of
Compliance

In accordance with 49 CFR Sections
211.9 and 211.41, notice is hereby given
that the Federal Railroad
Administration (FRA) has received
requests for exemptions from or waivers
of compliance with a requirement of its
safety standards. The individual
petitions are described below, including
the party seeking relief, the regulatory
provisions involved, and the nature of
the relief being requested.

Interested parties are invited to
participate in these proceedings by
submitting written views, data, or
comments. FRA does not anticipate
scheduling a public hearing in
connection with these proceedings since
the facts do not appear to warrant a
hearing. If any interested party desires
an opportunity for oral comment, they
should notify FRA, in writing, before
the end of the comment period and
specify the basis for their request.

All communications concerning these
proceedings should identify the
appropriate docket number (e.g., Waiver
Petition Docket Number LI–94–11) and
must be submitted in triplicate to the
Docket Clerk, Office of Chief Counsel,
FRA, Nassif Building, 400 Seventh
Street, S.W., Washington, D.C. 20590.
Communications received before
February 27, 1995 will be considered by
FRA before final action is taken.
Comments received after that date will
be considered as far as practicable. All
written communications concerning
these proceedings are available for
examination during regular business
hours (9:00 a.m.–5:00 p.m.) in Room
8201, Nassif Building, 400 Seventh
Street SW., Washington, D.C. 20590.

The individual petitions seeking an
exemption or waiver of compliance are
as follows:
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New Jersey Transit Rail Operations
(NJTR) (Waiver Petition Docket Number
LI–94–11)

The NJTR seeks a temporary waiver of
compliance with certain provisions of
the Locomotive Safety Standards (49
CFR Part 229) for their locomotives.
NJTR is seeking relief from the
requirements of Section 229.135 that all
trains operating over 30 mph shall be
equipped with an event recorder by May
5, 1995. NJTR requests an extension of
24-months. The Locomotive Safety
Standards were revised on July 8, 1993,
to require each lead locomotive of trains
operating over 30 mph to be equipped
with an event recorder by May 5, 1995.
NJTR operates 300 electric MU cars, 15
electric locomotives, 83 diesel-electric
locomotives and 84 push pull control
cars, all of which are equipped with
various event recording systems.
However, not all systems meet the
requirements of Section 229.5 in
recording steps of braking. Existing
systems will require extensive upgrades
or replacement of the entire system to be
in compliance. Due to the competitive
bid process, vendor’s ability to deliver
and installation of the systems, NJTR
will be unable to comply with the May
5, 1995, date and have requested an
extension.

Napa Valley Wine Train, Incorporated
(NVRR) (Waiver Petition Docket
Number RSGM–94–16)

The NVRR seeks a permanent waiver
of compliance with certain provisions of
the Safety Glazing Standards (49 CFR
Part 223) for one locomotive. The
locomotive NVRR 52, a 65-ton center
cab switcher built by General Electric
Company is used primarily for yard
switching of passenger cars and
locomotives and an occasional work
train transporting Maintenance of Way
materials. The Napa Valley Railroad has
operated three locomotives on the same
tracks under waiver RSGM–89–15 with
no incidents or injuries.

Denver Railway Car Company (DRCX)
(Waiver Petition Docket Number
RSGM–94–17)

The DRCX seeks a permanent waiver
of compliance with certain provisions of
the Safety Glazing Standards (49 CFR
Part 223) for all of their passenger cars
with a side exit door. Section 223.9(c)
and 223.15(c) require that all passenger
cars built or rebuilt prior to July 1, 1980,
shall be equipped with four emergency
opening windows. DRCX considers the
non-locking side doors provide faster
emergency access than the emergency
opening windows.

Buckeye Central Scenic Railroad
(BCRR) (Waiver Petition Docket
Number RSGM–94–18)

The BCRR, seeks a permanent waiver
of compliance with certain provisions of
the Safety Glazing Standards (49 CFR
Part 223) for one locomotive and five
passenger cars. The BCRR is a non-profit
tourist railroad operating on 5.5 miles of
former Baltimore & Ohio Railroad tracks
at Hebron, Ohio. The passenger cars,
having been built prior to 1945 and used
in excursion service are exempt from
the requirements of Part 223. The
locomotive is an EMD Model SW–1
switcher built in 1948. The BCRR states
that there have been no incidents of
injury due to rock throwing nor of
broken windows in 11 years of
operation.

Delaware Valley Railway Company,
Incorporated (DV) (Waiver Petition
Docket Number RSGM 94–19)

The DV seeks a permanent waiver of
compliance with certain provisions of
the Safety Glazing Standards (49 CFR
Part 223) for three locomotives. The
locomotives, OCTR 4118 an ALCO RS–
3 built in 1952, W&W 3 an ALCO S–2
built in 1949 and NFD 2 an ALCO RS36
built in 1962, operate on the former
Octorara Railway Company (OCTR) in
rural New Castle County, Delaware and
Chester County, Pennsylvania. The
railroad states there have been no
accidents or incidents involving glazing
on the DV or predecessor OCTR.

Batten Kill Railroad Company,
Incorporated (BKRR) (Waiver Petition
Docket Number RSGM–94–20)

The BKRR seeks a permanent waiver
of compliance with certain provisions of
the Safety Glazing Standards (49 CFR
Part 223) for one passenger car. M–403,
an RDC car built in 1951, has been
restored by the Northeastern New York
Railroad Preservation Group (NE–Rail)
who will operate it in excursion service
on 16 miles of track between Salem and
Shushan, New York. Future plans
include operation of the car over the
entire 35 miles of the BKRR. The
railroad states their have been no
problems with vandalism. Average train
speed is 15 mph and maximum speed
is 20 mph.

Westinghouse Air Brake Company
(WABCO) (Waiver Petition Docket
Number H–92–3)

In 1992 and 1993, WABCO was
granted a test waiver for their EPIC
microprocessor locomotive brake
equipment. Specifically, the waiver
excludes a total of 150 locomotives from
the requirements of 49 CFR 229.29 for
a test period of five years. In their

required quarterly report on service
experience to the FRA, WABCO states
that over 100 systems are now in service
with 50 additional units to be delivered
this year. Anticipated sales in 1995 total
approximately 500. Based on their
satisfactory performance to date,
WABCO has requested that the test
allotment be increased to at least 750
locomotives.

Issued in Washington, DC on January 11,
1995.
Phil Olekszyk,
Acting Deputy Associate Administrator for
Safety Compliance and Program
Implementation.
[FR Doc. 95–1120 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–06–P

Notice of Application for Approval of
Discontinuance or Modification of a
Railroad Signal System or Relief From
the Requirements of 49 CFR Part 236

Pursuant to 49 CFR Part 235 and 49
U.S.C. App. 26, the following railroads
have petitioned the Federal Railroad
Administration (FRA) seeking approval
for the discontinuance or modification
of the signal system or relief from the
requirements of 49 CFR Part 236 as
detailed below.
[Block Signal Application BS–AP–No. 3338]

Applicant: Wheeling & Lake Erie
Railway Company, Mr. John Bell, Senior
Signal Technician, 100 East 1st Street,
Brewster, Ohio 44613.

The Wheeling & Lake Erie Railway
Company seeks approval of the
proposed discontinuance and removal
of the traffic control system on the
single main track of the Bellevue Line
between Spencer, Ohio, milepost 92.0
and Bellevue, Ohio, milepost 54.5, a
distance of approximately 37.5 miles;
including the retention of the
interlocking and associated approach
signals at Wellington, Ohio, and
installation of track defect detector
signals at mileposts 63.8 and 68.7 at
Norwalk, Ohio.

The reason given for the proposed
changes is to retire facilities no longer
required for present operations.
[BS–AP–No. 3339]

Applicant: Chicago and Central
Pacific Railroad, Mr. Mark H.
Thompson, Engineer—Communications
and Signals, 1006 East Fourth Street,
P.O. Box 1800, Waterloo, Iowa 50704.

The Chicago and Central Pacific
Railroad seeks approval of the proposed
modification of the automatic block
signal system, on the single main track,
between milepost 51.5 and 55.2, near
Burlington, Illinois, associated with the
installation of electronic coded track
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circuits and the constant warning time
circuitry at three highway rail grade
crossings.

The reason given for the proposed
changes is to improve safety at three
grade crossings.

Any interested party desiring to
protest the granting of an application
shall set forth specifically the grounds
upon which the protest is made, and
contain a concise statement of the
interest of the protestant in the
proceeding. The original and two copies
of the protest shall be filed with the
Associate Administrator for Safety,
FRA, 400 Seventh Street, S.W.,
Washington, D.C. 20590 within 45
calendar days of the date of issuance of
this notice. Additionally, one copy of
the protest shall be furnished to the
applicant at the address listed above.

FRA expects to be able to determine
these matters without oral hearing.
However, if a specific request for an oral
hearing is accompanied by a showing
that the party is unable to adequately
present his or her position by written
statements, an application may be set
for public hearing.

Issued in Washington, D.C. on January 12,
1995.
Phil Olekszyk,
Acting Deputy Associate Administrator for
Safety Compliance and Program
Implementation.
[FR Doc. 95–1168 Filed 1–17–95; 8:45 am]
BILLING CODE 4910–06–P

DEPARTMENT OF THE TREASURY

Customs Service

Public Meeting in Washington, DC on
Customs Automated Export System

AGENCY: Customs Service, Treasury.
ACTION: Notice of meeting.

SUMMARY: This document provides
notice that Customs is going to hold a
public meeting in Washington, DC to
update the export trade community on
the current developments of the
Automated Export System.
DATES: The meeting will be held on
Thursday, February 2, 1995, from 9 a.m.
to 1 p.m.
ADDRESSES: The meeting will be held in
Washington, DC at the U.S. Department
of Commerce Auditorium at 14th Street
and Constitution Avenue NW.
FOR FURTHER INFORMATION CONTACT:
Lorna Finley, Automated Export System
Development Team (202) 927–0280. If
interested in attending meeting, RSVP
by FAX to Ms. Finley at (202) 927–0742.

SUPPLEMENTARY INFORMATION: Customs
will be holding a public meeting in
Washington, DC at the Department of
Commerce Auditorium at 14th Street
and Constitution Avenue NW., on
Thursday, February 2, 1995, from 9 a.m.
to 1 p.m. to update the export trade
community on the current
developments of the Automated Export
System (AES). At this meeting the AES
Development Team and the Trade
Resource Group will discuss the
following topics:
1—Status of AES Development;
2—Data Elements—Prefiling

Requirements;
3—Data Communications—Technical

Issues;
4—Planned Implementation by July

1995; and
5—Bureau of Export Administration and

Office of Defense Trade Controls
Interface.
All of the public is invited to attend

the meeting. If you plan to attend,
please RSVP by FAX to Lorna Finley at
202–927–0742.

Dated: January 11, 1995.
Sharon A. Mazur,
Director, Automated Export, System
Development Team.
[FR Doc. 95–1088 Filed 1–17–95; 8:45 am]
BILLING CODE 4820–02–P

DEPARTMENT OF VETERANS
AFFAIRS

Persian Gulf Expert Scientific
Committee, Notice of Meeting

The Department of Veterans Affairs
(VA), in accordance with Public Law
92–463, gives notice that meetings of the
VA Persian Gulf Expert Scientific
Committee will be held on:

Monday, February 27, 1995, at 9 a.m.–5
p.m.

Tuesday, February 28, 1995, at 8:30 a.m.–
12:01 p.m.

The location of the meeting will be 801 I
Street, NW.; Washington, DC; room 1105.

The Committee’s objectives are to advise
the Under Secretary for Health, about
medical findings affecting Persian Gulf era
veterans.

At this meeting the Committee will review
all aspects of patient care and medical
diagnoses and will provide professional
consultation as needed. The Committee may
advise on other areas involving research and
development, veterans benefits and/or
training aspects for patients and staff.

All portions of the meeting will be open to
the public except from 4 p.m. until 5 p.m. on
February 27, 1995, and 11 a.m. until 12:01
p.m. on February 28, 1995. During these
executive sessions discussions and
recommendations will deal with medical
records of specific patients and individually

identifiable patient medical histories. The
disclosure of this information would
constitute a clearly unwarranted invasion of
personal privacy. Closure of these portions of
the meetings is in accordance with
subsection 10(d) of Public Law 92–463, as
amended by Public Law 94–409, and as cited
in 5 U.S.C. 552b(c)(6).

Additional information concerning
these meetings may be obtained from
the Chairperson, Office of Public Health
& Environmental Hazards, 810 Vermont
Avenue, NW., Washington, DC 20420.

Dated: December 22, 1994.
By Direction of the Secretary:

Heyward Bannister,
Committee Management Officer.
[FR Doc. 95–1094 Filed 1–17–95; 8:45 am]
BILLING CODE 8320–01–M

Veterans’ Claims Adjudication
Commission; Advisory Notice

Pursuant to section 401(d) of Public
Law 103–446, the newly established
Veterans’ Claims Adjudication
Commission, chaired by the Honorable
S.W. Melidosian, will conduct its initial
meeting in Philadelphia, Pennsylvania,
at the Adams Mark Hotel (City Avenue
and Monument Road), commencing at
5:00 p.m. on Tuesday, January 17, 1995,
and concluding at 12:00 noon on
Thursday, January 19.

The commission’s first meeting will
be introductory in nature and will
include orientation sessions for the
benefit of the commission members. The
commission will also consider
organizational matters and hold
discussions regarding its future agenda.

Other than periods which members
are dining, the meeting is open to the
public. However, given the nature of the
initial meeting, no amount of time has
been designated for the purpose of
receiving verbal public comments. Any
member of the public or of an
organization may, however, submit
appropriate written comments to the
Commission for its information and
consideration at the following address:
Veterans’ Claims Adjudication
Commission (20C), U.S. Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Washington, DC 20420, Telephone
Number (202) 275–2142.

Notice of future meetings of the
commission will appear in the Federal
Register.

Contact Person: F.J. Brizzi, Jr., (202)
275–2142.
Darryl W. Kehrer,
Executive Staff.
[FR Doc. 95–1189 Filed 1–17–95; 8:45 am]
BILLING CODE 8320–01–M
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1 Includes FD–32436, Rail Management and
Consulting Corporation, Green Bay Packaging, Inc.,
K. Earl Durden, and Rail Partners, L.P.—
Continuance in Control Exemption—The Bay Line
Railroads, L.L.C. and Finance Docket No. 32437,
The A&G Railroad, L.L.C.—Acquisition and
Operation Exemption—Rail Lines of the Abbeville
& Grimes Railway Company.

FEDERAL ENERGY REGULATORY
COMMISSION

‘‘FEDERAL REGISTER’’ CITATION OF
PREVIOUS ANNOUNCEMENT: January 10,
1995, 60 FR 2623.
PREVIOUSLY ANNOUNCED TIME AND DATE OF
MEETING: January 11, 1995, 10:00 a.m.
CHANGE IN THE MEETING: The following
Docket Number has been added on the
Agenda scheduled for January 11, 1995:

Item No. Docket No. and Company

CAG–9—RP94–76–000, Carnegie Natural Gas
Company

Lois D. Cashell,
Secretary.
[FR Doc. 95–1236 Filed 1–13–95; 9:37 am]
BILLING CODE 6717–01–M

BOARD OF GOVERNORS OF THE FEDERAL
RESERVE SYSTEM

TIME AND DATE: 11:00 a.m., Monday,
January 23, 1995.
PLACE: Marriner S. Eccles Federal
Reserve Board Building, C Street
entrance between 20th and 21st Streets,
N.W., Washington, D.C. 20551.
STATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments, reassignments, and
salary actions) involving individual Federal
Reserve System employees.

2. Any items carried forward from a
previously announced meeting.

CONTACT PERSON FOR MORE INFORMATION:
Mr. Joseph R. Coyne, Assistant to the
Board; (202) 452–3204. You may call
(202) 452–3207, beginning at
approximately 5 p.m. two business days
before this meeting, for a recorded
announcement of bank and bank
holding company applications
scheduled for the meeting.

Dated: January 13, 1995.
Jennifer J. Johnson,
Deputy Secretary of the Board.
[FR Doc. 95–1396 Filed 1–13–95; 3:52 pm]
BILLING CODE 6210–01–P

INTERSTATE COMMERCE COMMISSION

Commission Voting Conference
TIME AND DATES: 10:00 a.m., Tuesday,
January 24, 1995.
PLACE: Hearing Room A, Interstate
Commerce Commission,12th and
Constitution Avenue, N.W.,
Washington, D. C. 20423.
STATUS: The Commission will meet to
discuss among themselves the following
agenda items. Although the conference
is open for the public observation, no
public participation is permitted.
MATTERS TO BE DISCUSSED:

Finance Docket No. 32435 1, The Bay Line
Railroad, L.L.C.—Acquisition and Operation
Exemption—Rail Lines of Atlanta & St.
Andrews Bay Railroad Company.

Ex Parte 346 (Sub-No. 33), Rail General
Exemption Authority Exemptions of Paints,
Enamels, Lacquers, Shellacs, etc.

MC–C–30224, American Bus Association—
Petition for Declaratory Order.

CONTACT PERSONS FOR MORE
INFORMATION: Alvin H. Brown or A.
Dennis Watson, Office of Congressional
and Press Services, Telephone: (202)
927–5350, TDD: (202) 927–5721.
Vernon A. Williams,
Secretary.
[FR Doc. 95–1273 Filed 1–13–95; 10:56 am]
BILLING CODE 7035–01–P

NUCLEAR REGULATORY COMMISSION

DATE: Weeks of January 16, 23, 30, and
February 6, 1995.
PLACE: Commissioners’ Conference
Room, 11555 Rockville Pike, Rockville,
Maryland.
STATUS: Public and Closed.

MATTERS TO BE CONSIDERED:

Week of January 16
There are no meetings scheduled for the

Week of January 16.

Week of January 23—Tentative

Tuesday, January 24
10:00 a.m.

Briefing by Executive Branch (Closed—Ex.
1)

Wednesday, January 25

11:30 a.m.
Affirmation/Discussion and Vote (Public

Meeting) (if needed)

Week of January 30—Tentative

Wednesday, February 1

10:00 a.m.
Briefing by Organization of Agreement

States (Public Meeting)
2:00 p.m.

Briefing on Core Shroud Issues (Public
Meeting)

(Contact: Ashok Thadani, 301–504–1274)

Thursday, February 2

2:00 p.m.
Briefing on NRC’s Initiatives on

Responsiveness to the Public (Public
Meeting)

(Contact: James Blaha, 301–415–1703)
3:30 p.m.

Affirmation/Dicussion and Vote (Public
Meeting)

(if needed)

Friday, February 3

10:00 a.m.
Periodic Briefing on Operating Reactors

and Fuel Facilities (Public Meeting)
2:00 p.m.

Briefing on Advanced Reactor Technical
Issues (Public Meeting)

(Contact: Ashok Thadani, 301–504–1274)

Week of February 6—Tentative

There are no meetings scheduled for the
Week of February 6.

Note: Affirmation sessions are initially
scheduled and announced to the public on a
time-reserved basis. Supplementary notice is
provided in accordance with the Sunshine
Act as specific items are identified and added
to the meeting agenda. If there is no specific
subject listed for affirmation, this means that
no items has as yet been identified as
requiring any Commission vote on this date.

The schedule for Commission
meetings is subject to change on short
notice. To verify the status of meetings
call (recording)—(301) 415–1292.
CONTACT PERSON FOR MORE INFORMATION:
William Hill, (301) 415–1661.

Dated: January 12, 1995.
William M. Hill, Jr.,
SECY Tracking Officer, Office of the
Secretary.
[FR Doc. 95–1363 Filed 1–13–95; 3:17 pm]
BILLING CODE 7590–01–M
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FEDERAL ELECTION COMMISSION

[Notice 1994–13]

11 CFR Parts 9003, 9004, 9033, and
9038

Public Financing of Presidential
Primary and General Election
Candidates

Correction

In proposed rule document 94–24623
beginning on page 51006, in the issue of
Thursday, October 6, 1994, make the
following corrections:

1. On page 51006, in the third
column, in the ninth line, ‘‘listed’’
should read ‘‘limited’’.

2. On page 51008, in the first column,
in the second full paragraph, in the
seventh line from the bottom, ‘‘not’’
should read ‘‘no’’.

3. On page 51009, in the first column,
in the second full paragrah, in the sixth
line, insert ‘‘(’’ before ‘‘D.C. Cir. 1991)’’.

4. On page 51013, in the second
column, in the last paragraph, in the
second line, ‘‘foods’’ should read
‘‘goods’’.

5. On page 51015, in the third
column, in the first full paragraph, in
the fifth line, ‘‘ground’’ should read
‘‘grounds’’.

6. On page 51016, in the first column,
in the last paragraph, in the third line,
‘‘in come’’ should read ‘‘income’’.

§ 9003.3 [Corrected]
7. On page 51017, in the first column,

in § 9003.3(a)(1)(ii)(B), in the first line,
insert ‘‘so’’ after ‘‘contributions’’.

8. On the same page, in the second
column, in § 9003.3(a)(1)(iii), in the last
line, ‘‘Fund’’ should read ‘‘Funds’’.

9. On page 51018, in the first column,
in § 9003.3(a)(2)(iii), in the sixth line, ‘‘2
U.S.C. 221a(b)’’ should read ‘‘2 U.S.C.
41a(b)’’.

§ 9004.6 [Corrected]
10. On page 51021, in the first

column, in § 9004.6(b)(1), in the seventh
line from the bottom, ‘‘mad’’ should
read ‘‘made’’.

11. On page 51022, in the second
column, in the authority citation for Part
9006, ‘‘26 U.S.C. 9006(b).’’ should read
‘‘26 U.S.C. 9009(b).’’

§ 9033.1 [Corrected]
12. On page 51023, in the first

column, in § 9033.1(b)(5), in the sixth
line, ‘‘book records’’ should read ‘‘bank
records’’.

§ 9038.1 [Corrected]
13. On page 51027, in the second

column, in amendatory instruction 29,
in the second line, ‘‘paragraph (b)(2)’’
should read ‘‘paragraph (b) and (b)(2)’’.
BILLING CODE 1505–01–D

DEPARTMENT OF COMMERCE

Patents and Trademark Office

37 CFR Part 1

[Docket No. 941120–4320]

RIN 0651–AA76

Changes to Implement 20-year Patent
Term and Provisional Applications

Correction
In proposed rule document 94–30312

beginning on page 63951, in the issue of

Monday, December 12, 1994, make the
following corrections:

1. On page 63952, in the second
column, in the first full paragraph, in
the ninth line, ‘‘expensively’’ should
read ‘‘inexpensively’’.

2. On page 63954, in the 1st column,
in the 1st full paragraph, in the 12th line
from the bottom, ‘‘inventory.’’ should
read ‘‘inventor.’’

§ 1.62 [Corrected]

3. On page 63962, in § 1.62(a), in the
13th line, ‘‘file’’ should read filing’’.

BILLING CODE 1505–01–D

DEPARTMENT OF TRANSPORTATION

Coast Guard

[CGD 94–116]

The Boat Safety Account of the
Aquatic Resources Trust Fund: Fiscal
Year 1995 Financial Assistance

Correction

In notice document 94–32224
beginning on page 67747, in the issue of
Friday, December 30, 1994, make the
following corrections:

1. On page 67747, in the third
column, under Develop and Conduct a
National Safe Boating Campaign, in the
first full paragraph, in the second line,
‘‘1997’’ should read ‘‘1996’’.

2. On page 67748, in the second
column, in the signature that appears
before the document line, ‘‘G.A.
Remington,’’ should read ‘‘G.A.
Penington,’’.

BILLING CODE 1505–01–D



fe
de

ra
l r

eg
is
te

r

3701

Wednesday
January 18, 1995

Part II

Department of Labor
Employment and Training Administration

Unemployment Insurance Program:
Unemployment Insurance Program Letter
No. 13–95; Notice
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DEPARTMENT OF LABOR

Employment and Training
Administration

Unemployment Insurance Program:
Unemployment Insurance Program
Letter No. 13–95 Providing an
Evaluation of a Field Test of
Alternative Unemployment Insurance
(UI) Performance Measures as Part of
the Performance Measurement Review
(PMR) Project

This Unemployment Insurance
Program Letter (UIPL) transmits to the
States, for comment, an ‘‘Interim
Evaluation Report’’ that provides the
results of a field test of alternative UI
performance measures in six State
Employment Security Agencies
(SESAs).

The Unemployment Insurance Service
(UIS), with the involvement of SESA
and Federal UI representatives, defined
alternative timeliness and quality
measures. The intent of the measures is
to promote improved service delivery
thereby strengthening the Federal-State
UI program. The alternative measures
were successfully field tested from July
1993 through September 1994.

This UIPL also provides the status of
other UI Federal oversight components
and their relationship to developing a
coordinated and integrated oversight
system, and efforts to concurrently
develop an integrated data validation
system to ensure the reliability of the
data.

The PMR project ‘‘Interim Evaluation
Report’’ was produced by the field test
evaluation contractor, Mathematica
Policy Research, Inc., of Princeton, New
Jersey. The report is an attachment to
the UIPL.

Because of the length of the report
and substantial cost to reproduce it in
this Federal Register notice, the report
is available only upon request.
Reviewers are invited to comment on
the report; comments will be considered
in developing final implementation
plans.

Copies of the ‘‘Interim Evaluation
Report’’ may be obtained by sending
written requests to the address below or
by telephoning William Coyne or James
Laham at (202) 219–5623 (this is not a
toll free number).

Reviewers are invited to provide their
comments within 60 days of the date of
this notice to: Mary Ann Wyrsch,
Director, Unemployment Insurance
Service, United States Department of
Labor, Employment and Training
Administration, Room S–4231 FPB,
Attn: TEUMC, 200 Constitution Avenue,
NW., Washington, DC 20210.

For Further Information Contact:
William Coyne, PMR Project Officer, or
James Laham, Unemployment Insurance
Program Specialist, at (202) 219–5623.

Signed at Washington, DC, this 4th day of
January 1995.
Doug Ross,
Assistant Secretary of Labor.

Date: January 5, 1995.
Directive: Unemployment Insurance Program

Letter No. 13–95
To: All State Employment Security Agencies
From: Mary Ann Wyrsch, Director,

Unemployment Insurance Service
Subject: Field Test Results, Plans for

Implementation of Unemployment
Insurance (UI) Performance Measurement
Review (PMR) Project, and Status of
Oversight Efforts.
1. Purpose. To convey the results of a six-

State field test of performance measures
under the PMR Project and to provide States
with the opportunity to comment on the
interim final report.

2. References. Federal Register Notice
(FRN) No. 54 FR 2238; FRN No. 57 FR 126;
Unemployment Insurance Program Letter
(UIPL) No. 10–89; UIPL No. 13–91; and UIPL
No. 30–92.

3. Background. The Department of Labor
(DOL) initiated the PMR Project in 1988 to
examine, evaluate and improve performance
measurement in the Unemployment
Insurance Service oversight of State
Employment Security Agencies (SESAs). The
UI Quality Appraisal (QA) program had not
been subject to in-depth review since its
inception in the mid 1970s, so it did not take
into account the impact of changing
technologies in the delivery of UI services to
the public. At the same time the Department
recognized a need to integrate the
components of its Federal oversight system.

This UIPL provides current information
regarding PMR design, field test results, and
implementation plans.

4. PMR Design and Field Test. PMR was
designed in three phases. Phase I consisted
of the analysis of existing oversight measures
to determine their legislative basis and to
identify gaps or overlaps in measurement
areas, the development of new or revised
measures and the design for a field test of
selected measures.

With the involvement of State and Federal
UI representatives, the project defined eleven
timeliness measures and five quality
measures covering benefit payments,
adjudications, lower authority appeals, and
the Combined Wage Claim (CWC) program.
Some of the measures added program
categories and reporting intervals to existing
measures derived from the Unemployment
Insurance Required Reports system; some of
the measures looked at UI service areas
which had not formerly been measured.

In Phase II, six States successfully
conducted a 15-month field test of PMR
measures. The test ran from July 1993
through September 1994. UIS provided the
Field Test States—California, Illinois,
Kansas, Missouri, New Hampshire, and
Wisconsin—with the PMR data entry
applications on their existing UI system

platform. UIS National Office designed a data
base system to automate, as much as
possible, the entry, storage, and analysis of
the PMR data. The States developed
programs to extract PMR report data from
their mainframe-based unemployment
compensation records. States also developed
extract programs to select random samples
from a universe of eligible cases.

The first 3 months of the test were a pretest
of system capabilities and State
programming. Corrections were made during
that time with the help of Mathematica
Policy Research, Inc., (MPR) of Princeton,
New Jersey. MPR contracted with the State of
New Hampshire to assess State ability to
implement the PMR design, to validate the
data collected and to provide analysis and
recommendations for establishing levels of
performance.

The ‘‘Interim Evaluation Report’’ dated
December 5, 1994, contains an analysis of the
field test data by MPR and is included as an
attachment to this UIPL. The report shows
that the new performance measures and the
software developed could yield meaningful
and statistically valid information in a cost-
effective manner, except for the CWC quality
measures. States are invited to review and
comment on the attached ‘‘Interim Final
Report,’’ as comments will benefit the
development of final implementation plans.

In Phase III, PMR will be implemented
nationwide.

5. PMR Implementation. After resolving
comments from stakeholders responding to
this UIPL, UIS will provide States by May
1995, detailed implementation directions
including data systems specifications and an
implementation schedule.

6. Status Report on UI Oversight. DOL’s
oversight programs have evolved over time.
Each component represents a building block
in the Federal UI oversight structure,
beginning with Quality Appraisal (QA) and
Workload Validation (WLV), and growing to
include Cash Management, Benefits Quality
Control (BQC) and Revenue Quality Control
(RQC) programs. The Department recognized
a need to integrate parts of the oversight
system so that they would form a more
coherent whole, and has convened a
workgroup to examine the issue.

a. Performance Enhancement Work Group
(PEWG). The PEWG is a joint Federal/State
work group composed of representatives
from Federal National and Regional Offices,
and State Agencies formed in conjunction
with the Interstate Conference of
Employment Security Agencies. The PEWG
has been working for 13 months to revise
systems for measuring and fostering good
performance in the UI system. The group has
developed a set of partnership principles
which recognize mutual responsibility for the
UI system. Shared ownership is made real by
collaboratively involving State Agencies and
other stakeholders in developing policy and
procedures.

A basic tenet of the PEWG is that all
measures and standards developed for the UI
system should be implemented in such a way
as to foster continuous improvement, and
that the comprehensive oversight system
should recognize the respective interests of
each partner. The PEWG has reviewed the
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measures the PMR project field tested and
the measures that RQC is currently
implementing. In coming months the PEWG
will address ways to assign numeric
standards for performance to replace the
existing system of Desired Levels of
Achievement and Secretary’s Standards.

The PEWG has specifically addressed three
areas of PMR:

Detection Date. The PEWG has suggested
using the date the issue is detected as the
starting point for measuring and promptness
of adjudications. The PMR Field Test
measured adjudication promptness from the
week ending date of the first week affected
by the adjudication to the date that the
determination was issued.

Redetermination Promptness. The PEWG
has suggested that UIS not implement a
measure of redetermination promptness. The
attached ‘‘Interim Final Report’’ contains a
discussion of the field test results of this
measure.

Combined Wage Claims Quality Measures.
The PEWG has suggested that UIS not
implement measures of Combined Wage
Claims Quality. The attached ‘‘Interim Final
Report’’ contains a discussion of the field test
results of these measures.

A decision on these issues as with all the
other issues surrounding implementation of
the PMR measures, will be influenced by
comments from interested stakeholders in the
system who respond to this UIPL.

b. Major Changes from Quality Appraisal
(QA). AQ currently provides an annual look
at State performance. PMR results are
available with more frequency, that is,
monthly and quarterly rather than annually.
PMR differs from QA in deriving data for
performance measures from universe data
wherever this data is available on States’
automated systems. PMR measures also
contain more reporting intervals and program

categories. PMR universes are generally more
comprehensive than those used for QA,
including all first payments whether total or
partial, for example.

c. Data Validation. Data collected by DOL
are used to support a number of important
indicators that assess the nation’s economic
strength, the performance of States in the
administration of the UI program, and to
determine funding levels for State UI
program administration. To ensure that the
data reported by States adhere to DOL
definitions and are counted properly, DOL is
working toward a unified approach to data
validation in benefits and tax program areas.
Data validity is critical to sound UI program
administration at the State and Federal
levels.

Workload Validation dates back to 1976.
Although it has been modified at times to
adjust to changing economic and legislative
requirements, Workload Validation has not
been reviewed in its entirety since its
inception. Therefore, in 1992, UIS convened
an internal work group that recommended
two coordinated validation efforts: one effort
to validate benefits data used for PMR,
administrative financing, and certain
economic data, and the other to review tax
data used by the RQC program. Through the
joint efforts of PMR and RQC initiatives, DOL
is pursuing an integrated approach to data
validation.

d. Benefits Quality Control (BQC). BQC is
currently being evaluated by a work group
consisting of Federal National Office,
Regional Office, and State UI representatives.
The purpose of this evaluation work group is
to determine the effectiveness and/or
shortcomings of the entire BQC program to
inform PEWG deliberations on the redesign
of BQC. To that end, the work group has
canvassed UI Federal and State personnel
through the use of survey forms distributed

at various staffing levels in these
organizations. These results, along with
available historical data, and other existing
data, will be relied on heavily in producing
BQC program findings and conclusions, and
subsequently providing a report to the
PEWG. This final report will reflect on all
aspects of the program, both positives and
negatives, and will include
recommendations. The report is scheduled
for delivery by the end of January 1995.

f. Revenue Quality Control. The RQC
program assesses State tax functions using
systems reviews, acceptance samples and
method surveys, and a series of computed
measures derived from a required report,
ETA 581. RQC is now concluding a period
of voluntary implementation. New required
reporting on the ETA 581 will become
mandatory in the first quarter of Calendar
Year 1995; the balance of the RQC will
become mandatory effective January 1, 1996.

7. Action Required. SESA Administrators
are requested to:

a. Provide copies of this UIPL and
Attachment to appropriate staff for review
and comment.

b. Forward comments to the National
Office, with copies to the appropriate
Regional Office, within 30 days from the date
of the UIPL. Address comments and inquiries
to: Mr. William N. Coyne, PMR Project
Officer, U.S. Department of Labor, Room S–
4516 F.P.B., Attn: TEUMC, 200 Constitution
Avenue, NW., Washington, DC 20210, FAX
Number: 202–219–8506.

Attachment. ‘‘Performance Measurement
Review Interim Evaluation Report’’
(Mathematica Policy Research, Inc.,
December 5, 1994).

[FR Doc. 95–1124 Filed 1–17–95; 8:45 am]
BILLING CODE 4510–30–M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Public and Indian Housing

24 CFR Part 970

[Docket No. R–95–1407; FR–2463–F–06]

RIN 2577–AA58

Public Housing Program; Demolition
or Disposition of Public Housing
Projects

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.
ACTION: Final rule.

SUMMARY: This rule makes final the
interim rule which implemented section
121 of the Housing and Community
Development Act of 1987. Section 121
amended section 18 of the United States
Housing Act of 1937, which governs the
demolition and disposition of public
and Indian housing. Section 121
combined two of the previous
demolition criteria, so that demolition
may be approved if the project is
obsolete due to its physical condition,
location, or other factors which make it
unusable for housing, and no reasonable
program of modifications, such as
rehabilitation, is feasible to return the
project to useful life. Section 121 also
provided that projects may not be
demolished or disposed of unless the
public housing agency (PHA) has
developed a plan for the provision of a
replacement unit for each unit involved.
The plan must include a schedule for its
completion (not to exceed six years);
and HUD must agree, upon approving
the plan, to commit the funds necessary
to carry out the plan over the approved
schedule, to the extent such funding is
not provided from other sources (e.g.,
State or local programs or proceeds of
disposition), and HUD’s commitment is
subject to the availability of future
appropriations. Section 121 repealed a
previous statutory provision which
made section 18 inapplicable to
conveyance of units under
homeownership programs. This rule
continues that inapplicability to units
under certain established
homeownership programs, including
disposition of a public housing project
in accordance with an approved
homeownership program under title III
of the United States Housing Act of
1937, as provided by section 412(b) of
the National Affordable Housing Act
(‘‘NAHA’’).

Section 412(a) of NAHA amended
section 18 of the U.S. Housing Act of

1937 to require that tenant councils,
resident management corporation, and
tenant cooperative, if any, be given
appropriate opportunities to purchase
the project or portion of the project
covered by the demolition or
disposition application. Therefore, a
separate Federal Register document was
published on October 6, 1992, at 57 FR
46074, that set forth the procedures and
requirements for providing the
opportunity to purchase to tenant
councils, resident management
corporations, and tenant cooperatives.
This document was open to public
comment and is being made final by this
rule.

This rule also contains a provision
that states that in the case of scattered-
site housing of a public housing agency,
the net proceeds of a disposition that is
less than the full disposition shall be
used for the payment of development
cost for the project and for the
retirement of outstanding obligations
issued to finance original development
or modernization of the project, in an
amount that bears the same ratio to the
total of such costs and obligations as the
number of units disposed of bears to the
total number of units of the project at
the time of disposition. This is a direct
statutory requirement in compliance
with section 512 of NAHA and,
therefore, is contained in this final rule.

Section 116 of the Housing and
Community Development Act of 1992
modified section 412(a) and provided
for the use of 5-year project-based and
tenant-based assistance in certain
instances. It also provided that a very
limited number of units could be
demolished before the replacement
requirements must be met. The section
116 provisions are considered self-
executing and, therefore, are contained
in this final rule.
EFFECTIVE DATE: February 17, 1995.
FOR FURTHER INFORMATION CONTACT:
William J. Flood, Acting Director, Office
of Construction, Rehabilitation and
Management, Office of Public and
Indian Housing, Department of Housing
and Urban Development, 451 Seventh
Street, S.W., Washington, D.C. 20410,
telephone (202) 708–1800. A
telecommunications device for deaf
persons (TDD) is available at (202) 472–
6725. (These are not toll-free telephone
numbers.)
SUPPLEMENTARY INFORMATION: The
information collection requirements
contained in this rule have been
submitted to the Office of Management
and Budget (OMB) for review under the
Paperwork Reduction Act of 1980 and
have been assigned OMB control
number 2577–0075.

Background

Section 121 of the Housing and
Community Development Act of 1987
(Pub. L. 100–242) (‘‘1987 Act’’)
amended section 18 of the United States
Housing Act of 1937 (42 U.S.C. 1437p)
(‘‘1937 Act’’)—the statutory provision
governing the demolition and
disposition of public and Indian
housing. On August 17, 1988, the
Department published an interim rule
(53 FR 30984) which implemented the
1987 Act amendments and became
effective on October 6, 1988.

Below is a discussion of the public
comments received on the interim rule,
as well as the changes made by the
interim rule as a result of the public
comments.

Following that is a discussion of the
remaining provisions of the final rule
that were not discussed in the interim
rule section of this preamble. This
section also includes a discussion of the
statutory changes made by section
412(a) of the National Affordable
Housing Act (Pub.L. 101–625)
(‘‘NAHA’’), as amended by section
116(a) of the 1992 Act, and the public
comments received on the October 6,
1992 Federal Register notice which
implemented section 412(a).

Interim Rule

Section 121 of the 1987 Act combined
two of the criteria for demolition of
public housing units, by requiring both
that the project or portion of the project
be obsolete as to physical condition,
location, or other factors, making it
unusable for housing purposes, and that
no reasonable program of modifications
is feasible to return the project or
portion of the project to useful life. One
factor that the Department will take into
consideration in determining whether
the program of modifications is
reasonable is where the costs of such
program exceed 90 percent of total
development cost (TDC). (The use of a
percentage of TDC to establish the
reasonable cost for demolition was set
forth previously in HUD Handbook
7486.1.) Before this statutory change,
either criterion could be the basis for
demolition of a project or portion of a
project. The regulatory amendment for
implementation of this statutory
requirement can be found in § 970.6 of
both the interim rule and this final rule.

The 1987 Act made no change in the
alternative demolition criterion
applicable to demolition of only a
portion of a project; i.e., where
demolition will help to assure the useful
life of the remaining portion of the
project. An example of this would be
selective demolition of units to reduce
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1 The Department has interpreted the phrase ‘‘unit
of general local government’’ to mean the chief
executive officer, e.g., the mayor or the county
executive, as discussed later in this preamble.

2 Replacement housing under this provision is
limited. When section 121 of the 1987 Act was
enacted, all Certificate Program funding was
appropriated with 15 years of budget authority and,
therefore, was readily available with a 15-year term.
However, since 1989, Certificate Program funding
has been appropriated with only a 5-year term,
except for the special appropriations for Public
Housing Demo/Dispo replacement housing. The last
such special appropriation was in FY 1990.

project density incident to the
modernization of the rest of the project.

The 1987 Act made no change in the
disposition criteria.

Section 121 of the 1987 Act also
mandated detailed requirements for a
replacement housing plan for the
provision of a decent, safe, sanitary, and
affordable rental dwelling unit—on a
one-for-one basis—for each public
housing dwelling unit to be demolished
or disposed of. The replacement
housing plan must contain a schedule
for completing the plan, within a period
consistent with the size of the proposed
demolition or disposition, but the
schedule may in no event exceed six
years. Questions have been raised
regarding the meaning of ‘‘completion.’’
‘‘Completion’’ does not mean that the
replacement housing must be built or
rehabilitated within the six years. For
replacement units developed under the
public housing development program,
the completion of the plan would be
when units have reached the stage of
notice to proceed for conventional units
and contract of sale for Turnkey units.
Other replacement plan requirements
contained in the 1987 Act are (1) that
the plan be approved by the unit of
general local government 1 in which the
project is located; (2) that the plan
ensure that the rent paid by the tenant
after relocation will not exceed that
permitted under the Act; and (3) that
there be no action to demolish or
dispose of any unit until the tenant has
been relocated to decent, safe, sanitary,
and affordable housing that is, to the
maximum extent practicable, of the
tenant’s choice. (Some persons
displaced by a demolition or disposition
activity are also covered by the Uniform
Relocation Act, as described later.) The
rule also allows replacement with units
of different sizes, after analysis of local
needs as determined by the PHA, to
accommodate changes in local priority
needs. However, at least the same total
number of individuals and families
must be accommodated. The regulatory
amendments for implementation of
these statutory requirements can be
found in §§ 970.4(d) and 970.11 of both
the interim rule and this final rule.

Approval of an application for
demolition or disposition requires a
commitment for the funds necessary to
carry out the plan. To the extent funding
is not provided from other sources (e.g.,
from State or local programs or the
proceeds of disposition), HUD approval
of the application for demolition or

disposition will be conditioned on
HUD’s agreement to commit the funds—
subject to availability of future
appropriations—necessary to carry out
the plan in accordance with its
approved schedule. Because of the
responsibility imposed on HUD to
commit the funds necessary to carry out
the plan, a high degree of certainty with
respect to State and local commitments
is necessary. Therefore, in order for
HUD to determine HUD’s commitment,
at the time of application the PHA must
provide written documentation of
commitment of State or local funding
for the replacement housing if that is
what is contemplated in the
replacement housing plan.

The statutory requirements for the
plan enumerate the following types of
eligible replacement housing, to be used
singularly or in any combination: (1)
The development of additional public
housing dwelling units (by acquisition
with or without rehabilitation or new
construction); (2) the use of 15-year
project-based assistance under section 8,
when appropriated; 2 (3) the use of not
less than 15-year project-based
assistance under other Federal
programs; (4) the acquisition with or
without rehabilitation or development
of dwelling units assisted under a State
or local government program that
provides for project-based assistance
that is, in terms of eligibility,
contribution to rent, and length of
assistance contract (not less than 15
years), comparable to assistance under
section 8(b)(1) of the 1937 Act; or (5)
any combination of such methods; or (6)
the use of 15-year tenant-based
assistance under section 8 (excluding
rental vouchers under section 8(o)),
including Section 8 Rental Certificates
with 15-year funding subject to the
special additional statutory constraints
discussed below.

However, section 116(b) of the 1992
Act modifies the replacement housing
plan requirements by permitting, where
15-year project-based assistance under
section 8, 15-year project-based
assistance under other Federal
programs, and 15-year tenant-based
assistance under section 8 (excluding
vouchers) is not available, and where an
application proposes demolition or
disposition of 200 or more units, the use
of available project-based assistance

under section 8 having a term of not less
than 5 years, the use of available
project-based assistance under other
Federal programs having a term of not
less than 5 years, and the use of tenant-
based assistance under section 8
(excluding vouchers) having a term of
not less than 5 years, respectively.

Note: In the case of 15-year project based
assistance under other Federal programs, the
Department has determined that low-income
housing credits under Section 42 of the
Internal Revenue Service Code is a Federal
program providing 15-year project-based
assistance and, therefore, qualifies as a
source of replacement housing. Any
replacement housing plan proposing the use
of these credits must assure that the low-
income housing units in the low-income
housing credit project which are designated
as replacement housing will be reserved for
low-income families for the requisite period.
Units which at the time of allocation of the
credit are also receiving Federal assistance
under Section 8 (except tenant-based
assistance) or Section 23 of the Act, or
Section 236, 221(d)(3) BMIR or Section
221(d)(5) of the National Housing Act, or
Section 101 of the Housing Act of 1965, or
other similar Federal program, are not
eligible as replacement housing under this
paragraph.

However, in the case of an application
proposing demolition or disposition of
200 or more units, not less than 50
percent of the dwelling units for
replacement housing shall be provided
through the acquisition or development
of additional public housing dwelling
units or through project-based
assistance, and not more than 50
percent of the additional dwelling units
shall be provided through tenant-based
assistance under section 8 (excluding
vouchers) having a term of not less than
5 years.

Section 116(b) also provides that, in
any 5-year period, a PHA may demolish
not more than the lesser of 5 dwelling
units or 5 percent of the total dwelling
units owned and operated by the PHA,
without providing an additional
dwelling unit for each public housing
dwelling unit to be demolished, but
only if the space occupied by the
demolished unit is used for meeting the
service of other needs of the public
housing residents. It should be noted
that this provision applies only to
demolition and not to disposition.

The provisions of section 116(b) are
considered self-executing also.
Accordingly, this final rule contains
revisions to § 970.11(a) and creates a
new § 970.11(j).

The following statutory limitations on
the use of fifteen-year section 8 tenant-
based assistance should be kept in
mind:

With the exception of applications for
demolition or disposition of 200 or more
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units that propose the use of tenant-
based assistance under Section 8 having
a term of not less than five years for the
replacement of not more than 50 percent
of the units to be demolished or
disposed of, the use of Section 8 tenant-
based assistance (Existing Housing
rental certificates) for replacement
housing requires a two-part finding by
HUD that (1) project-based assistance
(including public housing, as well as
other types of project-based assistance)
is not feasible under the program
standards or under any combination of
these programs, and (2) private rental
housing is actually available to those
who would be assisted under the plan
and that the supply of such housing is
sufficient for the total number of rental
certificates and rental vouchers
available in the community and is likely
to remain available for the full 15-year
term of the assistance. This two-part
finding must be based on objective
information, such as the following
statutory data elements: Rates of
participation by landlords in the section
8 program; size, conditions and rent
levels of available rental housing as
compared to section 8 standards; the
supply of vacant existing housing
meeting the section 8 housing quality
standards with rents at or below the fair
market rent, or the likelihood of
adjusting the fair market rent; the
number of eligible families waiting for
public housing or housing assistance
under section 8; and the extent of
discrimination against the types of
individuals or families to be served by
the assistance.

To justify the two-part finding, the
PHA must provide sufficient
information to support both parts of the
finding—why any and all combinations
of project-based assistance are not
feasible and how the conditions for
tenant-based assistance will be met,
based on the pertinent facts of the
particular local situation.

The determination as to the lack of
feasibility of project-based assistance
must be based on the standards for
feasibility stated in the regulations
pertaining to each type of eligible
project-based program identified in
§ 970.11, including public housing, as
well as the other types of eligible
Federal, State and local programs. Thus,
a finding of lack of feasibility may be
made only if the applicable feasibility
standards could not be met under any
of the eligible programs, or any
combination of them. For example, with
regard to the feasibility of additional
public housing development, relevant
factors would include local needs for
new construction or rehabilitation,
availability of suitable properties for

acquisition or sites for construction, and
HUD determinations under cost
containment policies.

The second part of the finding—
availability of housing for tenant-based
assistance—is a matter of whether the
facts concerning local need and housing
supply justify such a finding. Above are
listed the statutory data elements on
which a finding should be based. HUD
may require additional data as may be
relevant in particular circumstances.

Note: The statutory limitations discussed
above do not apply to applications for
demolition or disposition of 200 or more
units that propose the use of tenant-based
assistance under section 8 having a term of
not less than 5 years for replacement of not
more than 50 percent of the units to be
demolished or disposed of.

Section 121 of the 1987 Act prohibits
the use of rental vouchers for
replacement housing. However, the
Department has determined that rental
vouchers may be an acceptable
relocation housing resource, provided
the displaced tenant is given referrals to
suitable/comparable replacement
housing (comparable housing, if the
URA applies) where the rent paid by the
tenant following relocation will not
exceed the amount permitted under
section 3(a) of the 1937 Act. (See
§ 970.5(b)). The PHA can meet its
relocation housing obligation by
providing a housing voucher and
referrals to units that fall within the
voucher payment standard and are
owned by a person who agrees to rent
to a voucher holder. The rule also makes
the PHA responsible for payment of
moving expenses and the provision of
appropriate advisory services, including
timely information notices, counseling,
and the inspection of housing to which
persons relocate.

The statutory restrictions on types of
housing assistance that may be counted
as replacement units do not apply to
relocation. For example, tenants may
relocate to other existing public housing
units, or to privately owned housing,
with rental certificate or rental voucher
assistance, as qualified above. The
purpose of relocation is to assure that all
displaced families obtain other suitable/
comparable housing at affordable rents,
while the purpose of one-for-one
replacement is to assure that the total
low-income housing stock available is
not diminished.

Public Comments
As a result of the interim rule

published on August 17, 1988, at 53 FR
30984, public comments were received
from six commenters: Three legal
services organizations, one public
housing agency, one community

development organization, and one
national association.

The commenters raised a variety of
issues concerning the applicability of
part 970, including whether (1) the 1987
Act amendments are applicable
retroactively, (2) ‘‘units approved for
deprogramming’’ before the effective
date of the 1987 Act should be
exempted, and (3) the exemption for
homeownership sales to tenants should
be retained. Below is a discussion of
these issues, as well as some others
raised by the commenters, and the
Department’s responses to them.

Retroactivity
Some commenters argued that the

1987 Act amendments should be
applicable retroactively to cases where
demolition or disposition was approved
by HUD but not completed by the PHA
before February 5, 1988, the effective
date of the 1987 Act. These commenters
maintained that even before the 1987
Act, section 18 of the 1937 Act required
replacement housing in all instances of
demolition or disposition of housing
units, and that the 1987 amendments
did not change the statutory
requirements for replacement, but
merely corrected an erroneous
interpretation by HUD in the then-
existing regulations.

The effect of acceptance of this
argument would be to revoke those pre-
1987 Act approvals, requiring the PHA
to meet all added requirements under
the 1987 Act and obtain a new HUD
approval. The Department does not
believe this effect to be defensible and
disagrees with the commenters for the
reasons set forth below.

HUD’s first regulation on the
demolition and disposition of public
housing was published as a final rule
(24 CFR part 870) on November 9, 1979
(44 FR 65368). At that time, the
statutory language on this issue afforded
HUD considerable administrative
discretion as to regulatory policy. (See
sections 6(f) and 14(f) of the 1937 Act).
Neither these statutory provisions nor
their legislative history contain any
mention of replacement housing (except
in connection with relocation), thus
allowing HUD administrative rule
making discretion on this issue. HUD
exercised that discretion by providing in
the 1979 regulation that ‘‘If there is a
local need for low-income housing, the
PHA’s request for demolition or
disposition of dwelling units shall
include a plan for replacement housing
on a one-for-one basis or as approved by
HUD to be warranted by current and
projected needs for low-income housing
and subject to HUD’s findings as to the
availability of funds.’’ Thus, subject to
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the need for low-income housing and
the availability of funds, HUD’s original
regulation required, as a matter of
policy, replacement housing as a
condition for HUD approval in all cases
of either demolition or disposition of
dwelling units. However, the Housing
and Urban-Rural Recovery Act of 1983
(‘‘1983 Act’’) repealed former sections
6(f) and 14(f) and substituted a new
section 18 that was more detailed and
prescriptive. HUD decided to impose a
replacement housing requirement only
where required by the statute, and both
the statute and the rule allowed the
PHA discretion as to the provision of
replacement housing with one
exception. The only circumstance under
which the statute and the rule required
replacement housing was where the
justification for disposition is that it will
allow acquisition, development or
rehabilitation of other units which will
be more efficiently or effectively
operated as lower income housing and
will preserve the lower income housing
stock available in the community. (See
section 18(a)(2)(A)(i), U.S. Housing Act
of 1937, 42 U.S.C.1437p.) No
replacement housing requirement was
prescribed under the other two
alternative criteria for disposition, and
no replacement requirement was
prescribed at all for demolition,
regardless of which of the demolition
criteria was applicable.

The argument for retroactive
application of the 1987 amendments is
not persuasive. Indeed, in Project
B.A.S.I.C. v. Kemp, 907 F.2d 1242 (1st
Cir., July 6, 1990) the Court of Appeals
for the First Circuit rejected the
retroactive operation of the statute. The
Fifth Circuit was in accord in Walker v.
HUD, 912 F.2d 819 (5th Cir., September
27, 1990).

To preclude any further
misconceptions on this point, the final
rule adds clarifying language under
§ 970.2(b). A demolition or disposition
application that received written HUD
approval before February 5, 1988, may
be carried out according to the terms
and conditions of the approval and the
regulations in effect at the date of
approval, without the necessity for
meeting any additional requirements
under the 1987 Act or for seeking any
additional HUD approval.

Applicability to Units Approved for
Deprogramming

Several commenters objected to the
inclusion in the interim rule’s listing of
exceptions in § 970.2(g) of ‘‘units
deprogrammed before February 5, 1988’’
(the effective date of the 1987 Act). In
a subsequent notice, however, this
provision was corrected to read ‘‘units

approved for deprogramming before
February 5, 1988’’. (See 53 FR 40220,
October 14, 1988).

The final rule removes the ‘‘units
approved for deprogramming’’
exception. The term ‘‘units approved for
deprogramming’’ refers to HUD
approval of a formal written request by
a PHA to permanently remove a unit
from both its public housing inventory
and its ACC. (See 24 CFR 990.102). The
exception for ‘‘units approved for
deprogramming prior to February 5,
1988’’ was intended to exclude from the
coverage of the interim rule, units
which HUD had approved for
demolition or disposition, prior to the
effective date of the 1987 Act
amendments. Because the term ‘‘units
approved for deprogramming’’ is
misinterpreted by some to include units
temporarily removed for non-dwelling
use, as well as, units approved for
demolition or disposition, utilizing this
term has caused unnecessary confusion
in the administration of HUD’s
demolition or disposition regulations.
Therefore, the exception which
references ‘‘units approved for
deprogramming’’ is being deleted. A
new § 970.2(b) of the final rule more
clearly states the intended exception
which is that demolitions and
dispositions approved by HUD prior to
February 5, 1988, are exempt from the
requirements of the 1987 Act.
Demolitions or dispositions that were
approved by HUD before February 5,
1988, but not carried out by that date,
may be carried out according to the
terms of such approval, without
reference to subsequent amendments to
this part and without obtaining any
further HUD approval. Conversions and
reconfigurations of interior space are
exempted by § 970.2(a)(5).

Other commenters argued for some
degree of flexibility. One urged that the
exception from the replacement housing
requirement be extended to include
units that were uninhabitable as of
February 5, 1988, and defined such
housing as housing stock that was not
suitable and usable for housing
purposes and that was not being used by
the PHA as part of its housing stock as
of February 5, 1988. Another commenter
suggested that HUD be authorized to
waive the replacement requirement in
special situations, such as where there
is an urgent need for demolition, but
special problems preclude replacement.
While arguments for some degree of
flexibility have considerable merit the
statute does not provide for such
flexibility.

Exemption for Homeownership Sales to
Residents

Some commenters argued that the
1987 Act amendments make the
disposition provisions applicable to
homeownership sales to tenants,
because the 1987 Act removed the
paragraph that specifically excepted
such sales. One commenter asserted that
Congress intended to make only the
replacement housing provisions
applicable to homeownership sales.

There is nothing to suggest that
Congress intended to make
homeownership sales subject to the
disposition provisions, including not
only the replacement housing provision,
but also the justifiability provisions
under the statutory criteria, the local
government approval provision, and the
tenant consultation provision. This
means that the issue is not germane to
any of the following homeownership
units whose sales were approved (even
if not completed) before February 5,
1988:
—All existing Turnkey III units, because

approval for sale was incident to
approval for development.
(Development of additional Turnkey
III units was suspended before
enactment of the 1987 Act, so there is
no issue as to post-February 5, 1988
approvals for Turnkey III sales.)

—All Mutual Help units approved for
development before February 5, 1988,
whether in existence or in the process
of development as of that date. (Like
Turnkey III, approval of sales of
Mutual Help units were incident to
approvals for development.)

—All units approved for sale under the
Public Housing Homeownership
Demonstration, because all such
approvals were made before the
effective date of the 1987 Act.

—All units approved for sale under the
section 5(h) Homeownership Program
before the effective date of the 1987
Act. (This refers to the regular Section
5(h) Homeownership Program under
which a number of PHAs have chosen
to initiate homeownership sales to
tenants over the 15 years since this
statutory option was added in 1974,
as distinguished from the
demonstration that was undertaken by
HUD under the authority of section
5(h).)
The Department believes that it was

not the intent of Congress to make the
disposition requirements applicable to
homeownership sales via resident
management corporations under the
new Public Housing Homeownership
and Management Opportunities
program established by section 123 of
the 1987 Act (section 21 of the 1937



3710 Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Rules and Regulations

Act), because the legislative provisions
for that program contain separate
requirements on replacement, rights of
tenants in occupancy, public hearings,
and use of sale proceeds.

HUD does not believe that Congress
intended to make the disposition
requirements applicable to future
approvals for sale of Mutual Help units.
Since approval for sale to eligible
homebuyers is incident to approval for
development, imposing the disposition
requirements would seriously hinder, if
not entirely preclude, development of
new Mutual Help projects that have
been expressly authorized by Congress
as the principal vehicle for additional
units under the Indian Housing
Program. Also, we do not believe that
Congress intends to treat future
approvals for homeownership sales
under the Section 5(h) Program as
dispositions subject to part 970.
Property that would be suitable for
homeownership could not satisfy the
disposition criteria, so that the effect of
interpreting the disposition
requirements of section 18 as applicable
to the Section 5(h) Program would be de
facto repeal of the program. This would
be contrary to the Conference Report
language regarding section 123(d) of the
1987 Act, which states that ‘‘any
homeownership program in existence
prior to enactment may be continued
under existing requirements * * *’’
[H.R. Rep. No. 100–426, 100th Cong., 1st
Sess. p. 175 (Conference Report on S.
825)] Also, it should be noted that the
National Affordable Housing Act
subjects 5(h) proposals to replacement
housing requirements contained in the
HOPE for Public and Indian Housing
Homeownership (HOPE 1) program.
This represents further evidence of
congressional intent that 5(h) sales not
be subject to the disposition
requirements of section 18. However,
proposals by a PHA to demolish units
that are the subject of these various
homeownership programs would have
to satisfy the demolition requirements of
section 18 and part 970.

In keeping with section 412(b) of
NAHA, the provisions of this rule do
not apply to the disposition of a public
housing project in accordance with an
approved homeownership program
under title III of the 1937 Act, as added
by section 411 of that legislation, (HOPE
1). In the case of a homeownership
proposal under HOPE 1 or section 5(h)
from a PHA involving partial or total
demolition of units, Section 18 and this
rule apply. HOPE for Homeownership of
Single Family Homes (Hope 3)
proposals involving public housing
units approved prior to the 1992 Act are
likewise covered by the requirements of

section 18. [The 1992 Act took
scattered-site single family public
housing from under the requirements of
HOPE 3 and moved it to HOPE 1.]

Criteria for Demolition or Disposition
None of the commenters objected to

the change in the disposition criteria
under the interim rule. Some, however,
objected to the language in place before
the 1988 interim rule regarding the
criteria for demolition which did not
change because of the 1987 Act
amendments. The language to which the
commenters objected is § 970.6(a)(2),
which lists adverse neighborhood
conditions among the three types of
‘‘major problems indicative of
obsolescence.’’ Section 970.6(a)(2) was
included in the interim rule merely to
provide the context for the change that
combined ‘‘obsolescence as to physical
condition, etc.’’ with ‘‘no reasonable
program of modifications, etc.’’ as
necessary criteria to justify demolition.
Although the language in question is not
open to public comment, the next
paragraph provides clarification on this
issue.

Concern for this issue reflects a
misreading of the fundamental rationale
of the whole of paragraph (a) of this
section. The commenters mistakenly
assume that demolition is necessarily
justified when any of the problems
listed in subparagraphs (a)(1) through
(3) are found to exist. That is not the
case. The provision is not intended as
a simplistic formula, and no such
formula would be adequate for the kind
of complex analysis that is called for in
making these types of determinations.
The Department believes that Congress
intended a common-sense viability
determination, based on a thorough
examination of all of the facts that are
pertinent to both obsolescence and the
feasibility of rehabilitation.

One commenter objected to
§ 970.6(b)—the alternative criterion that
applies in cases of partial demolition
only; i.e., to permit demolition of a
portion of a project where demolition
will help assure the useful life of the
remaining portion of the project. [Where
demolition of all units of a project is
proposed, the only option is the
criterion of paragraph (a). Where partial
demolition is proposed, the PHA has the
choice of seeking approval under either
paragraph (a) or (b)]. This commenter,
expressing concern about possible
abuse, urged further amendment of the
regulation to add guidelines for
interpreting the alternative criterion in
paragraph (b).

The Department believes that
Congress intended to give PHAs
reasonable discretion in making the

judgments required to determine when
partial demolition may be justified to
‘‘help assure the useful life of the
remaining portion of the project.’’
However, the Department is considering
providing some guidance on this
provision in the revision to the
Demolition/Disposition/Conversion
Handbook (HUD 7486.1).

Tenant Consultation
While not making specific

recommendations for changes in the
requirements for tenant consultation
(see § 970.4(a)), some commenters
expressed concern about this subject.
Neither the interim nor the final rule
changes this provision of the old
regulation. However, in view of the
comments, the Department takes this
opportunity to clarify that this
regulatory requirement remains
unchanged by the later statutory
requirements set forth in the NAHA or
the 1992 Act.

Neither the interim rule nor this final
rule changes the requirement that the
tenants of the project affected and any
tenant organizations for the project or
on a PHA-wide basis must be consulted
in the developmental stage of the PHA’s
proposal, with fair notice and
opportunity to submit comments and
recommendations, including any
recommendations for alternative
strategies. While the PHA retains the
authority to make the final decision
whether to submit a demolition or
disposition proposal, ‘‘consultation’’
implies a requirement for the PHA to
give full and serious consideration to
tenant comments and recommendations
before making a decision. Where a
building, or group of buildings, at the
development is vacant, the PHA is
responsible for consulting with any
remaining residents or resident
organizations, as well as any PHA-wide
resident organizations. If the
development is totally vacant, the PHA
is still responsible for consulting with
PHA-wide resident organizations on the
issue of whether to demolish or dispose
of the property.

Recognizing the variety of local
circumstances in a program that
encompasses PHAs of different sizes in
many different kinds of communities
throughout a diverse country, the
regulation allows flexibility as to the
exact methods that may be employed to
satisfy the tenant consultation
requirements, provided that there is
genuine compliance with the essential
elements stated in § 970.4(a).

Note: Section 412(a) of NAHA, as amended
by the 1992 Act, amended section 18 of the
U.S. Housing Act of 1937, to require that
tenant councils, resident management
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corporation, and tenant cooperative, of the
project or portion of the project covered by
the application, if any, be given appropriate
opportunities to purchase the project or
portion of the project covered by the
demolition or disposition application.
Therefore, a separate Federal Register
document was published in the Federal
Register on October 6, 1992, at 57 FR 46074,
that sets forth the procedures and
requirements for affording the opportunity to
purchase to tenant councils, resident
management corporations, or tenant
cooperatives. This document was open to
public comment and is being made final by
this rule. Further discussion of this
document (and the public comments
received on it) is set forth later in this
preamble. The requirements of section 412(a)
are separate and distinct from the tenant
consultation requirements discussed
immediately above.

Relocation Assistance
Two commenters recommended that

§ 970.5 be amended to make it clear
that, when offering a displaced tenant
the choice of using a Section 8 rental
voucher or rental certificate, the PHA
must inform the tenant that rent due to
the owner under the lease following
relocation may exceed the Section 8 fair
market rent. The Department has
included language to clarify its policy.
The Department has determined that
rental vouchers may be an acceptable
relocation housing resource, provided
the PHA ensures that referrals are made
to units where the monthly amount the
family must pay to the owner to cover
the family’s portion of the rent due to
the owner will not exceed the amount
determined in accordance with 24 CFR
813.107. (See § 970.5(b)). Such referral
may be to other public housing units or
units made affordable with a Section 8
rental certificate or voucher. If the PHA
provides referrals to suitable/
comparable relocation housing
(comparable housing when the
displacement is subject to the URA) and
a tenant with a rental voucher elects to
rent a housing unit with a rent to owner
that exceeds the voucher payment
standard as determined by the Housing
Voucher program, the tenant will be
responsible for the difference between
the voucher payment standard and the
rent to owner. Furthermore, § 970.5(e)(2)
requires the PHA to provide
‘‘counseling and advisory services to
assure that full choices and real
opportunities exist for tenants displaced
* * *.’’ That language, which remains
unchanged from the old regulation,
requires the PHA to give displaced
tenants full and fair information about
all relocation options, including use of
rental vouchers where that option is
available. As in all other matters, this
implies a duty of good faith and

diligence on the part of the PHA. There
is no evidence to support the
commenters’ assertions that ‘‘tenants
will only select rental vouchers if they
are presented (or pushed) by the PHA as
the only alternative’’.

A more complete discussion of the
Uniform Relocation Assistance and Real
Property Acquisition Policies Act of
1970 (URA) requirements is set forth
later in this preamble.

One commenter objected to the
statement that tenants become eligible
for relocation assistance as of the date
of receipt of official notice to move,
asserting that tenants sometimes vacate
before official notice as a result of PHA
pressure or reduction of services. This
commenter recommended that tenants
be entitled to relocation benefits at any
time if the PHA is encouraging tenants
to move or fails to maintain the
property. The commenter is referred to
the definition of ‘‘displaced person’’
under § 970.5(i) and the definition of
‘‘initiation of negotiations’’ under
§ 970.5(k) to determine eligibility for
relocation assistance. A person becomes
eligible for relocation assistance when
HUD approves the demolition or
disposition under this part. Also, a
person forced to vacate the property by
an action associated with the planned
demolition or disposition of the
property, may qualify as a ‘‘displaced
person’’ who is eligible for relocation
assistance, even if the action occurs
before HUD approval of the demolition
or disposition. A person who is
dissatisfied with the PHA’s
determination of eligibility may appeal
to HUD under § 970.5(g). If HUD
determines that the PHA’s action
resulted from the demolition or
disposition of the property, the PHA
would be required to provide the
appropriate relocation assistance.

Note: If the PHA’s action was found to be
an ‘‘action to demolish or dispose of’’ the
property under § 970.12, then the PHA would
be required to cease those actions (e.g., stop
vacating a development). If tenants believe
that the PHA’s actions are contrary to its
lease obligations, they may pursue the
remedies available to them under the lease.

Actual Availability of Replacement
Housing

One commenter expressed concern
over the fact that HUD cannot approve
demolition or disposition until there is
a commitment of funds for the necessary
replacement units, and recommended
that HUD propose to Congress options
for PHAs that ‘‘desperately need to get
rid of units but for which no funds are
immediately available’’. The commenter
also suggested that Congress be updated
regularly on the yearly needs and costs

for pending and approved demolition
projects, so that adequate funding may
be appropriated.

The commenter’s concern that the
Department cannot approve
applications for demolition or
disposition until the funds are
committed is unfounded. The
Department processes requests for
demolition or disposition under section
18. However, under section 18,
applications are approved subject to the
availability of funds for replacement
housing. As a point of clarification,
section 513 of the National Affordable
Housing Act of 1990 requires the
Department to report to Congress each
year on its replacement housing needs
beginning in FY 1992.

One commenter recommended a
requirement that the replacement
housing be available for occupancy
before the demolition or disposition is
carried out. This recommendation has
not been incorporated into the final
rule, which conditions HUD approval
and PHA action on commitment of
funds for the replacement units, rather
than availability of the units for
occupancy. Once the decision has been
properly approved, requiring that the
actual demolition or disposition be
delayed until replacement units are
available for occupancy would be
unwarranted. The old units may be a
blight on the neighborhood, vacant and
substandard, and perhaps a threat to
public health and safety or a financial
drain on the PHA. In some cases,
selective demolition may be an essential
part of a comprehensive modernization
plan. One of the disposition criteria was
developed in contemplation of the kind
of case where the existing property will
be sold to obtain funds to finance the
replacement units. Where the
replacement units are to be produced by
new construction, several years will
probably be required before the new
units will be available for occupancy.
The commenter’s recommendation may
reflect the misconception that
replacement units are always needed for
relocation. However, past experience
indicates that replacement units do not
normally serve as the source for
relocation of the affected residents. The
affected residents are usually relocated
to other units within the PHA’s
inventory or provided with Section 8
assistance. There is no statutory or
regulatory requirement that the
relocated residents be placed in the
replacement housing.

This Final Rule
In addition to the regulatory

amendments being made as a result of
the public comments discussed above,
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the following additional revisions are
made in this final rule. These revisions
include modifications and new
requirements originating out of the
URA, the NAHA, and the 1992 Act.

Section 970.2, Applicability, is
revised to except, from coverage of the
disposition requirements of section 18
and part 970, homeownership sales
under (1) section 21 of the 1937 Act (as
added by section 123 of the 1987 Act);
(2) the Turnkey III/IV and Mutual Help
Homeownership Opportunity Programs;
and (3) other homeownership programs
established under sections 5(h) or
6(c)(4)(D) of the 1937 Act and in
existence before February 5, 1988, the
effective date of the 1987 Act. (Section
21 pertains to homeownership programs
through resident management
corporations.) Thus, the demolition/
disposition regulations will be
inapplicable to all conveyances under
existing homeownership programs. In
addition, in keeping with section 412(b)
of NAHA, the provisions of Part 970 do
not apply to the disposition of a public
housing project in accordance with an
approved homeownership program
under title III of the 1937 Act, as added
by section 411 of that legislation, (Hope
1 for Public and Indian Housing
Homeownership). However, in the case
of a homeownership proposal under
HOPE 1 or section 5(h) from a PHA
involving partial or total demolition of
units, Section 18 and this rule apply.
Hope 3 proposals involving public
housing units approved prior to the
1992 Act are likewise covered by the
requirements of section 18. [The 1992
Act took homeownership for scattered-
site single family public housing from
under the requirements of HOPE 3 and
moved it to HOPE 1.]

Section 970.2 is also revised to except
easements, rights-of-way, and transfers
of utility systems incident to the normal
operations of the development.

A correction is made to § 970.4(b) to
be redesignated as § 970.4(c) the
paragraph regarding the requirements of
the environmental and historic
preservation statutes. Furthermore, this
section requires that where the site for
the replacement housing is known at the
time of application for the demolition or
disposition, the site must comply with
these requirements. However, the
amendment to this section clarifies that
where the site(s) of the replacement
housing is not known at the time of
application (whether federally or non-
federally funded), the PHA shall follow
the requirements of 24 CFR 50.3(i), as
set forth in the rule text at § 970.4(c).

In addition, paragraphs (d), (e), (f),
and (g) are added to § 970.4(c) regarding
assurances and certifications for

commitment of funds to carry out the
replacement housing plan, compliance
with the offering to resident
organizations, relocation of residents,
and site and neighborhood standards.

[Note: In sec. 970.4 of the final rule as it
existed prior to the 1988 interim rule,
paragraph (c) required a certification from the
chief executive officer that the proposed
activity was consistent with the housing
assistance plan (HAP). The requirements
regarding the HAP were replaced by the
Comprehensive Housing Affordability
Strategy (CHAS). However, under 24 CFR
91.1(b)(3), all public housing programs,
except HOPE 1, are excluded from the
requirements of the CHAS.] Therefore, the
previous requirement for consistency with
the HAP has been dropped.

Paragraph (c) of § 970.5 of this final
rule is added to set forth the
requirements of the URA. Effective
April 2, 1989, the URA was amended to,
among other things, expand coverage. It
now covers all persons displaced as a
direct result of publicly or privately
undertaken rehabilitation, demolition or
acquisition for a Federal or federally
assisted project. Therefore, demolition
of any public housing property that is
owned by PHAs and that is subject to
the Annual Contributions Contract
under the 1937 Act, or the disposition
of the property to a Federal agency or
to any person or entity that acquires the
property for a federally assisted project,
would make the transaction subject to
the URA and make any person
displaced as a result of such action
eligible for relocation assistance at URA
levels. Families and individuals who are
not eligible for relocation assistance at
URA levels are eligible for the relocation
assistance described in section 970.5(e).
Required relocation assistance is
described in HUD Handbook 1378,
Tenant Assistance, Relocation and Real
Property Acquisition.

Section 970.8, paragraph (f) is revised
to clarify that approval of the
replacement housing plan shall be
provided by the unit of general local
government which shall be the chief
executive officer of the jurisdiction in
which the project is located (e.g., the
mayor or the county executive).

In § 970.9, paragraph (b)(1) is
amended to state that net proceeds (after
payment of HUD-approved costs of
disposition and relocation) shall be used
for the retirement of outstanding
obligations, if any, issued to finance
original development or modernization
of the project. This is in recognition of
the possibility that such obligations may
not have been forgiven. (See 42 U.S.C.
1437b.) (If project debt has been
forgiven, there will be no outstanding
obligations.) Reference to the payment

of development costs has been removed
because development cost is contained
in the outstanding obligation, and
double payment should not be implied.

A new paragraph (c) is added to
§ 970.9 which states that in the case of
scattered-site housing of a public
housing agency, the net proceeds of a
disposition shall be used in an amount
that bears the same ratio to the total of
such costs and obligations as the
number of units disposed of bears to the
total number of units of the project at
the time of disposition. This is a direct
statutory requirement in compliance
with section 512 of the National
Affordable Housing Act (Pub. L. 101–
625) and, therefore, is contained in this
final rule. An example of how this
provision would be applied in cases
where debt has not been forgiven is: If
a development project of ten units that
cost $100,000 has one unit disposed of
for $10,000, then there would be no net
proceeds after paying off the
proportional cost ($100,000 divided by
10 = $10,000/unit) of the project. If,
however, the unit was disposed of and
net proceeds were $12,000, there would
be $2,000 available that the PHA would
use for the provision of housing
assistance for low-income families.)
Where debt has been forgiven, all the
net proceeds may be used by the PHA
for the provision for low-income
housing.

Section 970.11(a) is revised to clarify
that in the event that the replacement
housing will be located outside the
political boundaries of the locality of
the PHA, all relevant program
requirements must be satisfied,
including approval of the replacement
housing plan by the unit of general local
government in which the project being
demolished or disposed is located, and
the execution of such agreements as
may be necessary between the PHA and
the locality in which the replacement
housing will be located. In the case of
new public housing, this would require
a Cooperation Agreement between the
PHA and the locality in which the
replacement housing would be located.
It is expected that replacement housing
would be operated or administered by
the PHA. However, in instances where
the PHA can make arrangements for
another PHA to develop, operate or
administer the new public housing, the
section 8 assisted housing, or other
replacement housing such as a State or
Local program Section 8 assisted
housing that is outside the PHA’s area
of operation, the PHA must ensure that
the families that would have been
eligible to occupy the replacement
housing if it had been replaced in the
same locality as the project being
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demolished or disposed, will be the
same families that benefit from the
replacement housing. In addition to the
Cooperation Agreement for public
housing, and in the case of Section 8
replacement housing or other
replacement housing, other agreements
may be necessary in order to assure that
this and other program requirements are
satisfied.

Section 970.11(c) is revised to reflect
the requirement that when demolition
or disposition of dwelling units is
proposed, the PHA application for HUD
approval must contain documentation
of approval by the unit of general local
government in which the project
proposed for demolition or disposition
is located, which approval shall be
provided by the chief executive officer
of the jurisdiction in which the project
is located (e.g., the mayor or county
executive). Section 970.3 has been
revised to add to the list of definitions,
a definition for ‘‘chief executive officer
of a State or unit of general local
government.’’

Since October 1988 when the interim
rule became effective, the Department
has interpreted the phrase ‘‘unit of
general local government’’ to mean the
local governing body, e.g., the City
Council or the Board of Aldermen.
Consequently, in order to comply with
this requirement, a PHA requesting
permission to demolish or dispose of
one or more dwelling units was required
to provide the Department with a copy
of a resolution from the City Council or
the appropriate local governing body
approving the replacement housing
plan. However, experience has
demonstrated that obtaining the
approval of the local governing body has
proven to be an extremely time
consuming and difficult process,
particularly when the replacement
housing is public housing development.
In some communities the local
governing body has strenuously
objected to putting public housing in
the community. The effect of local
governing body opposition to a
replacement housing plan has been to
delay approval of demolition or
disposition applications for extended
periods of time. After a review of the
problem and research of the legislative
history on this point, the Department
has determined that it is permissible to
allow the chief executive officer, e.g.,
the mayor or the county executive, to
approve the replacement housing plan.

Section 970.11(h) of the interim rule
is revised by the final rule for technical
and clarifying reasons. The purpose of
this provision is to assure that the
replacement sites will satisfy standards
related to nondiscrimination and

housing opportunities. In some
instances the time for compliance with
the site and neighborhood standards is
during the demolition or disposition
application and review process, and in
other instances compliance is deferred.
The requirements regarding site and
neighborhood standards will be as
follows:

(1) If funds have been committed to
provide replacement units under the
Public Housing Development Program
or the Section 8 project-based assistance
program, except when the PHA plans to
build back on the same site, the site and
neighborhood standards applicable for
those programs will apply and be
assessed at the appropriate time as
required by that program rule or
handbook and not at the time of the
demolition or disposition application.
The PHA must certify to HUD at the
time of the demolition or disposition
application, that once the site is
identified, the PHA will comply with
the site and neighborhood standards
applicable for those programs.

(2) If funds have been committed to
provide replacement units under the
Public Housing Development Program
or the Section 8 project-based assistance
program and the PHA plans to build
back on the same site, the PHA shall
comply with the site and neighborhood
standards applicable for those programs
when the demolition or disposition
application is submitted to HUD. A
complete site and neighborhood
standards review shall be done by HUD
subsequent to the submission of the
demolition or disposition application
but prior to approval.

(3) If the replacement housing units
are to be provided under a State or local
program, and the site is known
(including building back on the same
site), the PHA is required to comply
with site and neighborhood standards
comparable to 24 CFR part 882 when
the demolition or disposition
application is submitted to HUD. A
complete site and neighborhood
standards review shall be done by HUD
subsequent to the submission of the
demolition or disposition application
but prior to approval.

However, if the site is not known, the
PHA shall include in the application for
demolition or disposition a certification
that it will comply with site and
neighborhood standards comparable to
24 CFR part 882 once the site is known.

In the case of replacement housing
funded by State or local government
funds, the PHA must demonstrate in the
application that it has a commitment for
funding the replacement housing.

(4) If the replacement housing units
are to be provided out of the proceeds

of the disposition of public housing
property, and the site is known
(including building back on the same
site), the PHA is required to comply
with site and neighborhood standards
comparable to 24 part 941 (or under 24
CFR part 882 in the case of use of
Section 8 assistance) when the
demolition or disposition application is
submitted to HUD. A complete site and
neighborhood standards review shall be
done by HUD subsequent to the
submission of the demolition or
disposition application but prior to
approval.

However, if the site is not known, the
PHA shall include in the application for
demolition or disposition a certification
that it will comply with site and
neighborhood standards comparable to
24 CFR part 941 or under 24 CFR part
882 once the site is known.

Section 970.12 of the August 1988
interim rule is not made final by this
final rule. Comments received on
§ 970.12 will be considered in the
development of a separate proposed
rulemaking on the issue of required and
permitted actions prior to approval of an
application for demolition or
disposition. Until a final rule is issued
on § 970.12, the provisions of the
August 1988 interim rule remain
effective.

Changes Required by Section 412(a) of
the National Affordable Housing Act—
Resident Organization Opportunity to
Purchase

Section 412(a) of the National
Affordable Housing Act (‘‘NAHA’’),
Pub.L. 101–625, amended section 18 of
the U.S. Housing Act of 1937 to require
that ‘‘tenant councils, resident
management corporation, and tenant
cooperative, if any,’’ be given
appropriate opportunities to purchase
the project or portion of the project
covered by the demolition or
disposition application.

Section 116(a) of the Housing and
Community Development Act of 1992
(the ‘‘1992 Act’’) amended section 18 of
the U.S. Housing Act of 1937 to require
PHAs to limit the opportunity to
purchase the development or portion of
the development proposed for
demolition or disposition only to the
resident organization(s) at the affected
development. This provision clarifies an
ambiguity regarding the breadth of the
offer (as discussed below in the public
comments to the October 6, 1992
Notice) and is considered self-executing.
Accordingly, the Department issued
Notice PIH 93–17 (PHA) on April 2,
1993 to inform program administrators
and participants of this clarification and
its immediate effect. This final rule
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accommodates this clarification in the
new § 970.13.

Section 418 of NAHA permitted the
Department to establish by notice the
requirements necessary to carry out this
provision. Therefore, the Department
published a notice of guidelines on
October 6, 1992, at 57 FR 46075 and
solicited public comments on the
provisions set forth in that notice. The
Department received public comments
from five organizations: Two large
national associations, one housing
finance corporation, one public school
system, and a HUD field office. Below
is a listing of the issues raised by the
commenters. Each issue is followed by
a discussion of the Department’s
resolution of the issue.

Comment: There should be a
distinction provided between real
property that is developed with
dwelling units and is occupied and real
property that is vacant and abandoned
(which should be excluded from the
section 412(a) requirements. [a public
school system]

Response: Section 412(a) does not
apply in the case of totally vacant or
abandoned development. There would
be no residents to organize and,
consequently, no organization to receive
the offer. However, if the development
is only partially vacant, the PHA is
required to offer the property under
application to the existing resident
group, or where no group exists, the
PHA must make a reasonable effort to
allow the residents of the affected
development to organize. The PHA has
the same responsibility where only a
building, or group of buildings, is
vacant within the development.

Comment: There is no rationale for
limiting the area of land to be acquired
by a public body to less than two acres.
[a public school system]

Response: On the basis of experiences
in the program, the limitation of two
acres was selected to reduce the
possibility of injustice from profit-
motivated actions. However, the
Department’s experience is rather
limited. The threshold was established
based upon experience for the last six
years. It is inappropriate to allow more
flexibility in this area without (1) more
time to see the impact of the existing
provision, and (2) a better
understanding of the number of PHAs
affected by the provision.

Comment: Financial capabilities of
resident councils, resident management
corporations, resident cooperatives or
other similar legal instrumentalities
should be assessed independent of
possible future Federal grants, because
such organizations may flounder when

these resources are gone. [a public
school system]

If the units being sold will continue
as rental units, the plan for the use of
the property should include financial
operations/solvency of the
development. [a HUD field office]

Response: The long-term financial
capability of a possible resident group
as a purchaser should be considered by
the PHA when it reviews the group’s
proposal. Absent any prior experience
under the new resident purchase
requirement, the Department sees no
reason to require the PHA to give more
weight to one factor over another.

Comment: The guidelines should
include realistic but firm timetables for
plan implementation which should be
enforced. [a public school system]

Response: The requirements related to
providing resident organizations the
opportunity to organize are very new.
To date only one resident organization
has prepared a proposal for PHA
consideration. Based on this experience,
there is no reason to require strict
timetables.

Comment: Another case, regarding
applicability, which does not present an
appropriate opportunity for resident
purchase is when the housing authority
plans to redevelop the real estate with
replacement public housing. [a housing
finance corporation]

Response: The PHA is required to
consult with residents and resident
organizations under § 970.4 regarding
any proposals to demolish or dispose of
any property. This consultation should
include advisements of any PHA plans
to reuse the property and a complete
discussion of any replacement housing
plans. It is clear that Congress wanted
resident organizations to be given the
opportunity to purchase the property.

Comment: It is an incorrect
interpretation that is a violation of the
statute to afford notice and opportunity
to purchase to city-wide resident groups
or, in the case where there is no
organized resident group at the affected
project, to allow 45 days for a resident
organization to be formed. A process
that is already lengthy is made more
protracted and burdensome by the time
periods created by the Department. The
statutory reference to tenant groups, ‘‘if
any,’’ refers to groups already in
existence. [two national associations]

HUD cannot avoid the cost/benefit
analysis of Executive Order 12291, by
designating the document as a
guideline. No cost/benefit analysis or
regulatory review was performed prior
to the issuance of the notice. The
benefits of imposing a ‘‘notice’’ do not
outweigh the cost to PHAs as a result of
the long delays and increased liabilities

they will have to face before being
permitted to submit an application. A
PHA is permitted to demolish or sell
only its very worst projects which are
often extremely unsafe. [one national
association]

Response: The Department has
examined the notice and the process for
permitting resident organizations to
form and recognizes that the additional
time periods may be burdensome.
However, the Department still believes
that as a matter of policy, residents
should have the opportunity to form a
resident organization. In response to the
concerns raised by the commenter,
however, this rule abbreviates the
process considerably. The process can
be further truncated into the already
established requirement for tenant
consultation under 24 CFR 970.4(a).
Therefore, where the affected
development does not have an existing
resident council, resident management
corporation or resident cooperative at
the time of the PHA proposal to
demolish or dispose of the development
or a portion of the development, the
PHA shall make a reasonable effort to
inform residents of the development of
the opportunity to organize and
purchase the property proposed for
demolition or disposition. Examples of
‘‘reasonable effort’’ at a minimum
include at least one of the following
activities: Convening a meeting, sending
letters to all residents, publishing an
announcement in the resident
newsletter, where available, or hiring a
consultant to provide technical
assistance to the residents. The
Department will not approve any
application that cannot demonstrate that
the PHA has allowed at least 45 days for
the residents to organize a resident
organization. The PHA should initiate
its efforts to inform the residents of their
right to organize as an integral part of
the resident consultation requirement
under 24 CFR 970.4(a).

While the Department is concerned
about the costs and the benefits as they
relate to the PHAs, the Department also
has similar regard and concerns for the
residents who are also beneficiaries of
the public housing program. Therefore,
we believe that giving residents the
opportunity to purchase projects that
the PHA has deemed unusable for
public housing purposes could benefit
the residents both socially and
economically. Furthermore, under
Executive Order 12866 (which replaced
Executive Order 12291), only
‘‘significant regulatory actions’’ are
required to have an assessment of the
costs and benefits of the action prior to
promulgation. This final rule does not



3715Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Rules and Regulations

meet the definition of ‘‘significant
regulatory action.’’

Comment: The guidelines should not
have been made effective upon
publication but should have permitted
public comment before taking effect.
The guidelines are in violation of HUD’s
part 10 which requires the Department
to follow APA procedures for
rulemaking. The guidelines should be
withdrawn and a new proposed rule
issued, incorporating the provisions of
the Housing and Community
Development Act of 1992. The term
‘‘notice’’ in section 418 of NAHA refers
to ‘‘notice and public comment’’ and not
the Federal Register format. [two
national associations]

Response: Section 418 of the National
Affordable Housing Act, Public Law
101–625, permitted the Department to
establish by notice the requirements
necessary to carry out the provision in
a more timely manner. It is clear that the
Congress intended that the Department
establish the requirements and
procedures for offerings to resident
organizations as soon as possible. The
determination as to the meaning of
‘‘notice’’ was made after substantial
consideration.

Comment: The fact that the statute
and the guidelines give resident groups
the right to demand to purchase a
project, but impose no requirement on
the purchasing group to use the project
for housing purposes, raises serious
constitutional and policy questions. The
U.S. Constitution prohibits the Federal
Government from appropriating private
property unless just compensation is
provided and the taking is pursuant to
a public purpose. Without a use
restriction, it is questionable whether
forcing a PHA to transfer its project to
a resident group, and thereby suffer the
loss of a competitive price, serves a
valid public purpose when the end
result is not increased housing
opportunity. [one national association]

The guidelines should require some
type of guarantee by the resident group
purchasers that the units will be utilized
as housing for low-income households.
[one national association]

If a PHA may consider an offer that
proposes a purchase of less than fair
market value with demonstrated
commensurate public benefit,
‘‘demonstrated commensurate public
benefit’’ should be defined. [a HUD field
office]

Response: There is nothing in the
statute or the legislative history which
would lead the Department to believe
that Congress intended that resident
organizations be restricted in the use of
the property. Therefore, the Department
did not impose such a restriction. The

final rule gives the PHA the authority to
establish the terms of sale and to
approve or disapprove of the resident
organization’s proposal. With this kind
of authority, the PHA is not being forced
to transfer its property to a resident
organization.

Examples of ‘‘demonstrated
commensurate public benefit’’ will be
provided in the new handbook for
demolition/disposition activities.

Comment: The Department’s
‘‘federalism’’ certification under
Executive Order 12612 incorrectly rules
that PHAs are not units of local
government. There are serious
federalism implications because the
guidelines intrude in to the day-to-day
management decisions of PHA directors,
who are State or local officials. The
guidelines threaten the balance of power
between the respective levels of
government because they direct State or
local officials to incur increased costs
related to delay and maintenance of
blighted or unsafe buildings. [one
national association]

Response: The Department recognizes
that overall section 18 places significant
requirements on PHAs; however, the
requirement that offerings be made to
resident organizations is mandated by
statute. The Department has determined
that these requirements do not have
‘‘federalism implications’’ because they
do not have substantial direct effects on
the States (including their political
subdivisions), or on the distribution of
power and responsibilities among the
various levels of government.

Comment: The guidelines cannot be
applied to pending applications because
HUD does not have the power to
promulgate rules with retroactive effect.
Congressional enactments and
administrative rule will not be
construed to have retroactive effect
unless their language requires this
result. [one national association]

Response: ‘‘Pending’’ does not mean
‘‘approved.’’ Section 18 prohibits
approval by the Secretary unless all of
the requirements of the section are met.

Note: Other comments received from the
HUD field office were technical corrections
related to appropriate cross-references and
definitions. These technical comments were
reviewed and accommodated where
indicated.

The regulatory provisions
implementing section 412 of NAHA, as
those provisions have been revised to
accommodate the public comments
discussed above, can be found at a new
§ 970.13 added by this rule.

Applicability to the Native American
Program

As a result of section 201(b)(1) of the
1937 Act, the provisions of title I of the
1937 Act apply to low-income housing
developed or operated pursuant to a
contract between the Secretary and an
Indian housing authority. Therefore, the
demolition and disposition provisions
under part 970 (as it is revised by the
1988 interim rule) extend to Indian
housing authorities and have been
incorporated in part 905, the regulations
for the Indian Housing Program.
However, under section 201(b)(2) no
provision of title I, or amendment to
title I, that is enacted after the date of
enactment of the Indian Housing Act of
1988 (June 29, 1988) shall apply to
public housing developed or operated
pursuant to a contract between the
Secretary and an Indian housing
authority unless the provision explicitly
provides for applicability. Therefore,
absent such a provision, section 116 of
the 1992 Act does not extend to Indian
housing authorities.

This issue, as well as finalizing the
1988 interim rule in part 905 and
sections 412 and 512 of NAHA, as they
apply to Indian housing units, will be
addressed in a separate final rule.

Other Matters

Environmental Review
A Finding of No Significant Impact

with respect to the environment has
been made in accordance with HUD
regulations at 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969. The Finding of No Significant
Impact is available for public inspection
during regular business hours in the
Office of the Rules Docket Clerk, Office
of the General Counsel, Department of
Housing and Urban Development, Room
10276, 451 Seventh Street, S.W.,
Washington, D.C. 20410.

Executive Order 12866
This rule was reviewed by the Office

of Management and Budget (OMB)
under Executive Order 12866 on
Regulatory Planning and review, issued
by the President on September 30, 1993.
Any changes made in the rule
subsequent to its submission to OMB
are identified in the docket file, which
is available for public inspection in the
Office of the Rules Docket Clerk,
Department of Housing and Urban
Development, Room 10276, 451 Seventh
Street, SW, Washington, DC 20410.

Executive Order 12612, Federalism
The General Counsel, as the

Designated Official under section 6(a) of
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1 In keeping with section 412(b) of the National
Affordable Housing Act (Pub.L. 101–625), the
provisions of this part do not apply to the
disposition of a public housing project in
accordance with an approved homeownership
program under title III of the United States Housing
Act of 1937, as added by section 411 of that
legislation, (HOPE 1 for Public and Indian Housing
Homeownership). In the case of a HOPE 1 proposal
from a PHA involving partial or total demolition of
units, this part does apply. HOPE 3 proposals
involving public housing units approved prior to
the 1992 Act are likewise covered by the
requirements of section 18. [The 1992 Act took
scattered-site single family public housing from
under the requirements of HOPE 3 and moved it to
HOPE 1.]

Executive Order 12612, Federalism, has
determined that this rule does not have
‘‘federalism implications’’ because it
does not have substantial direct effects
on the States (including their political
subdivisions), or on the distribution of
power and responsibilities among the
various levels of government. This rule
pertains to certain PHAs that are subject
to Annual Contributions Contracts
(ACCs) under the U.S. Housing Act of
1937 and the requirements that they
must meet in order to demolish or
dispose of public housing.

Executive Order 12606, the Family

The General Counsel, as the
Designated Official under Executive
Order 12606, the Family, has
determined that this rule does not have
potential significant impact on family
formation, maintenance, and general
well-being because it redefines previous
demolition and disposition criteria so as
to hold applications for demolition and
disposition to more stringent
requirements.

Information Collection

The collection of information
requirements contained in this rule have
been submitted to OMB for review
under section 3504(h) of the Paperwork
Reduction Act of 1980 and have been
assigned OMB control number 2577–
0075.

Regulatory Flexibility Act

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this rule before
publication and by approving it certifies
that this rule does have a significant
economic impact on a substantial
number of small entities because the
1987 Act provides for substantial
contributions of funds by the Federal
government to assist in bearing the costs
associated with the policy changes
reflected in the rule. This cost sharing
is, of course, available both to large and
small PHAs whose demolition and
disposition decisions are affected by the
rule.

Semi-Annual Agenda of Regulations

This rule was listed as item number
1899 in the Department’s Semiannual
Agenda of Regulations published on
November 14, 1994 (59 FR 57632,
57673) in accordance with Executive
Order 12866 and the Regulatory
Flexibility Act.

List of Subjects in 24 CFR Part 970
Grant programs—housing and

community development, Public
housing, Reporting and recordkeeping
requirements.

Accordingly, the interim rule
amending 24 CFR part 970 which was
published at 53 FR 30984 on August 17,
1988, is adopted as a final rule with the
following changes:

PART 970—PUBLIC HOUSING
PROGRAM—DEMOLITION OR
DISPOSITION OF PUBLIC HOUSING
PROJECTS

1. The authority citation for part 970
continues to read as follows:

Authority: 42 U.S.C. 1437p and 3535(d).

2. Section 970.2 is revised to read as
follows:

§ 970.2 Applicability.
(a) This part applies to public housing

projects that are owned by public
housing agencies (PHAs) and that are
subject to Annual Contributions
Contracts (ACCs) under the Act. It also
applies to Section 23 bond-financed
projects that have received
modernization (i.e., Comprehensive
Improvement Assistance Program
(CIAP) or Comprehensive Grant funds
(CGP)). This part does not apply to the
following:

(1) PHA-owned Section 8 housing, or
housing leased under section 10(c) or
section 23 of the Act, except for section
23 bond-financed projects that have
received modernization funding under
the CIAP or the Comprehensive Grant
Programs;

(2) Demolition or disposition before
the End of the Initial Operating Period
(EIOP), as determined under the ACC, of
property acquired incident to the
development of a public housing
project; (however, this exception shall
not apply to dwelling units);

(3) The conveyance of public housing
for the purpose of providing
homeownership opportunities for lower
income families under section 21 of the
Act, the Turnkey III/IV or Mutual Help
Homeownership Opportunity Programs,
or other homeownership programs
established under sections 5(h) or
6(c)(4)(D) of the Act and in existence
before February 5, 1988, the date of
enactment of the 1987 Act. (Where a
plan submitted by the PHA for
homeownership includes a component
of demolition, the plan must meet the
requirements of section 18 and this
part.);

(4) The leasing of dwelling or
nondwelling space incident to the
normal operation of the project for
public housing purposes, as permitted
by the ACC;

(5) The reconfiguration of the interior
space of buildings (e.g., moving or
removing interior walls to change the
design, sizes, or number of units)

without ‘‘demolition’’, as defined in
§ 970.3. (This includes the conversion of
bedroom size, occupancy type, changing
the status of unit from dwelling to
nondwelling.);

(6) Easements, rights-of-way and
transfers of utility systems incident to
the normal operation of the
development for public housing
purposes, as permitted by the ACC;

(7) A whole or partial taking by a
public or quasi-public entity through
the exercise of its power of eminent
domain; however, HUD requirements
with respect to the replacement housing
requirement for one-for-one dwelling
units shall be followed (see HUD
Handbook 7486.1, Demolition,
Disposition and Conversion);

(8) Disposition of a public housing
project in accordance with an approved
homeownership program under title III
of the United States Housing Act of
1937 (42 U.S.C. 1437p) (Hope 1); 1

(9) Demolition after conveyance of a
public housing project to a non-PHA
entity in accordance with an approved
homeownership program under title III
of the United States Housing Act of
1937 (42 U.S.C. 1437p) (HOPE 1); and

(10) Units leased for non-dwelling
purposes for one year or less.

(b) Demolition or disposition that was
approved by HUD before February 5,
1988, but not carried out by that date,
may be carried out according to the
terms of such approval, without
reference to subsequent amendments to
this part and without obtaining any
further HUD approval.

3. Section 970.3 is amended by
adding in alphabetical order a definition
for ‘‘Chief Executive Officer of a unit of
general local government’’, to read as
follows:

§ 970.3 Definitions.

* * * * *
Chief Executive Officer of a unit of

general local government means the
elected official or the legally designated
official, who has the primary
responsibility for the conduct of that
entity’s governmental affairs. Examples
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of the ‘‘chief executive officer of a unit
of general local government’’ are: the
elected mayor of a municipality; the
elected county executive of a county;
the chairperson of a county commission
or board in a county that has no elected
county executive; and the official
designated pursuant to law by the
governing body of a unit of general local
government.
* * * * *

4. Section 970.4 is amended by:
a. Removing paragraphs (b) and (c);
b. Redesignating paragraphs (d) and

(e) as paragraphs (b) and (c),
respectively;

c. Revising newly redesignated
paragraph (c); and

d. Adding new paragraphs (d), (e), (f),
and (g), to read as follows:

§ 970.4 General requirements for HUD
approval of applications for demolition or
disposition.

* * * * *
(c) Demolition or disposition

(including any related replacement
housing plan) will meet the
requirements of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321), the National Historic
Preservation Act of 1966 (16 U.S.C.
469), and related laws, as stated in the
Department’s regulations at part 50 of
this title. Where the site of the
replacement housing is unknown at the
time of submission of the application for
demolition or disposition, the
application shall contain an certification
that the applicant agrees to assist HUD
to comply with part 50 of this title and
that the applicant shall:

(1) Supply HUD with all available,
relevant information necessary for HUD
to perform for each property any
environmental review required by part
50 of this title;

(2) Carry out mitigating measures
required by HUD or select alternate
eligible property; and

(3) Not acquire, rehabilitate, convert,
lease, repair or construct property, or
commit HUD or local funds to such
program activities with respect to any
eligible property, until HUD approval is
received.

(d) The public housing agency has
developed a replacement housing plan,
in accordance with § 970.11, and has
obtained a commitment for the funds
necessary to carry out the plan over the
approved schedule of the plan. To the
extent such funding is not provided
from other sources (e.g., State or local
programs or proceeds of disposition),
HUD approval of the application for
demolition or disposition is conditioned
on HUD’s agreement to commit the

necessary funds (subject to availability
of future appropriations).

(e) The PHA has complied with the
offering to resident organizations, as
required under § 970.13.

(f) The PHA has prepared a
certification regarding relocation of
residents, in accordance with
§ 970.5(h)(1). If relocation is required,
the PHA must submit a relocation plan
in accordance with § 970.5.

(g) The PHA has made the appropriate
certifications regarding site and
neighborhood standards, in accordance
with § 970.11(h) (2) and (4).

5. Section 970.5 is revised to read as
follows;

§ 970.5 Displacement and relocation.
(a) Relocation of displaced tenants on

a nondiscriminatory basis. Tenants who
are to be displaced as a result of
demolition or disposition must be
offered opportunities to relocate to other
comparable/suitable (see HUD
Handbook 1378, Tenant Assistance,
Relocation and Real Property
Acquisition) decent, safe, sanitary, and
affordable housing (at rents no higher
than permitted under the Act,) which is,
to the maximum extent practicable,
housing of their choice, on a
nondiscriminatory basis, without regard
to race, color, religion (creed), national
origin, handicap, age, familial status, or
sex, in compliance with applicable
Federal and State laws.

(b) Relocation resources. Relocation
may be to other publicly assisted
housing. Housing assisted under Section
8 of the Act, including housing available
for lease under the Section 8 Housing
Voucher Program, may also be used for
relocation, provided the PHA ensures
that displaced tenants are provided
referrals to comparable/suitable
relocation dwelling units where the
family’s share of the rent to owner
following relocation will not exceed the
total tenant payment, as calculated in
accordance with § 813.107 of this title.
If the PHA provides referrals to suitable/
comparable relocation housing
(comparable housing if the
displacement is subject to the URA) and
a tenant with a rental voucher elects to
lease a housing unit where the family’s
share of rent to owner exceeds the
amount calculated in accordance with
§ 813.107 of this title, the tenant will be
responsible for the difference between
the voucher payment standard and the
rent to owner. If there are no units with
rents at or below the voucher payment
standard to which the PHA may refer
families, then the PHA cannot use
vouchers as a relocation housing source.

(c) Applicability of URA rules. (1) The
displacement of any person (household,

business or nonprofit organization) as a
direct result of acquisition,
rehabilitation, or demolition for a
Federal or federally assisted project
(defined in paragraph (j) of this section)
is subject to the Uniform Relocation
Assistance and Real Property
Acquisition Policies Act of 1970, as
amended, (URA) (42 U.S.C. 4601–4655)
and implementing regulations at 49 CFR
part 24. Therefore, if the PHA
demolishes the property, or disposes of
it to a Federal agency or to a person or
entity that is acquiring the property for
a federally assisted project, the
demolition or acquisition is subject to
the URA, and any person displaced (as
described in paragraph (i) of this
section) as a result of such action is
eligible for relocation assistance at the
levels described in, and in accordance
with the requirements of 49 CFR part
24.

(2) As described in § 970.11, public
housing units that are demolished must
be replaced. Any person displaced (see
paragraph (i) of this section) as a direct
result of acquisition, demolition or
rehabilitation for a project receiving
Federal financial assistance (e.g., ACC)
that provides the required replacement
housing, must be provided relocation
assistance at the levels described in, and
in accordance with the requirements of
49 CFR part 24.

(d) Applicability of antidisplacement
plan. If CDBG funds (part 570 of this
title), or HOME funds (part 91 of this
title) are used to pay any part of the cost
of the demolition or the cost of a project
(defined in paragraph (j) of this section)
for which the property is acquired, the
transaction is subject to the Residential
Antidisplacement and Relocation
Assistance Plan, as described in the
cited regulations.

(e) Relocation assistance for other
displaced persons. Whenever the
displacement of a residential tenant
(family, individual or other household)
occurs in connection with the
disposition of the real property, but the
conveyance is not for a Federal or
federally assisted project (and is,
therefore, not covered by the URA), the
displaced tenant shall be eligible for the
following relocation assistance:

(1) Advance written notice of the
expected displacement. The notice shall
be provided as soon as feasible, describe
the assistance to be provided and the
procedures for obtaining the assistance;
and contain the name, address and
phone number of an official responsible
for providing the assistance;

(2) Other advisory services, as
appropriate, including counseling and
referrals to suitable, decent, safe, and
sanitary replacement housing. Minority
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persons also shall be given, if possible,
referrals to suitable decent, safe and
sanitary replacement dwellings that are
not located in an area of minority
concentration;

(3) Payment for actual reasonable
moving expenses, as determined by the
PHA;

(4) The opportunity to relocate to a
suitable, decent, safe and sanitary
dwelling unit at a rent that does not
exceed that permitted under section 3(a)
of the 1937 Act. All or a portion of the
assistance may be provided under
section 8 of the 1937 Act; and

(5) Such other Federal, State or local
assistance as may be available.

(f) Temporary relocation. Residential
tenants who will not be required to
move permanently, but who must
relocate temporarily (e.g., to permit
property repairs), shall be provided:

(1) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary
relocation, including the cost of moving
to and from the temporary housing, any
increase in monthly rent/utility costs,
and the cost of reinstalling telephone
and cable TV service.

(2) Appropriate advisory services,
including reasonable advance written
notice of:

(i) The date and approximate duration
of the temporary relocation;

(ii) The suitable, decent, safe and
sanitary housing to be made available
for the temporary period;

(iii) The terms and conditions under
which the tenant may lease and occupy
a suitable, decent, safe and sanitary
dwelling in the building/complex
following completion of the repairs; and

(iv) The provision for reimbursement
of out-of-pocket expenses (see paragraph
(f)(1) of this section).

(g) Appeals. A person who disagrees
with the PHA’s determination
concerning whether the person qualifies
as a ‘‘displaced person’’ or the amount
of the relocation assistance for which
the person is eligible, may file a written
appeal of that determination with the
PHA. A person who is dissatisfied with
the PHA’s determination on his or her
appeal may submit a written request for
review of the PHA’s determination to
the HUD Field Office.

(h) Responsibility of PHA. (1) The
PHA shall certify that it will comply
with the URA, implementing
regulations at 49 CFR part 24, and the
requirements of this section, and shall
ensure such compliance,
notwithstanding any third party’s
contractual obligation to the PHA to
comply with these provisions.

(2) The cost of required relocation
assistance is an eligible project cost in

the same manner and to the same extent
as other project costs. (See definition of
‘‘project’’ in paragraph (j) of this
section.) Such costs may also be paid for
with funds available from other sources.

(3) The PHA shall maintain records in
detail sufficient to demonstrate such
compliance. The PHA shall maintain
data on the race, ethnic, gender, and
handicap status of displaced persons.

(i) Definition of displaced person. (1)
General definition. For purposes of this
section, the term ‘‘displaced person’’
means any person (household, business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a Federal or federally
assisted project.

(2) Persons who qualify. The term
‘‘displaced person’’ includes, but may
not be limited to:

(i) A person who moves permanently
from the real property after the PHA, or
the person acquiring the property,
issues a vacate notice to the person, or
refuses to renew an expiring lease in
order to evade the responsibility to
provide relocation assistance, if the
move occurs on or after the date of HUD
approval of the demolition or
disposition;

(ii) Any person who moves
permanently, including a person who
moves before the date of HUD approval
of the demolition or disposition, if HUD
or the PHA determines that the
displacement resulted from the
demolition or disposition of the
property and is subject to the provisions
of this section; or

(iii) A tenant-occupant of a dwelling
who moves permanently from the
building/complex on or after the date
HUD approves the demolition or
disposition, if the move occurs before
the tenant is provided written notice
offering him or her the opportunity to
lease and occupy a suitable, decent,
safe, and sanitary dwelling in the same
building/complex, under reasonable
terms and conditions, upon completion
of the project. Such reasonable terms
and conditions shall include a monthly
rent and estimated average monthly
utility costs that do not exceed that
permitted under section 3(a) of the 1937
Act.

(iv) A tenant-occupant of a dwelling
who is required to relocate temporarily
and does not return to the building/
complex, if either:

(A) The tenant is not offered payment
for all reasonable out-of-pocket
expenses incurred in connection with
such temporary relocation (including
the cost of moving to and from the

temporarily occupied unit, any increase
in rent/utility costs, and the cost of
reinstalling telephone and cable TV
service).

(B) Other conditions of the temporary
relocation are not reasonable.

(v) A tenant-occupant of a dwelling
who moves from the building/complex
permanently after he or she has been
required to move to another unit in the
same building/complex if either:

(A) The tenant is not offered
reimbursement for all reasonable out-of-
pocket expenses incurred in connection
with the move; or

(B) Other conditions of the move are
not reasonable.

(3) Persons not eligible.
Notwithstanding the provisions of
paragraphs (i)(1) and (i)(2) of this
section, a person does not qualify as a
‘‘displaced person’’ (and is not eligible
for relocation assistance under this
section), if:

(i) The person has been evicted for
serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement, violation of
applicable Federal, State or local law, or
other good cause, and the PHA
determines that the eviction was not
undertaken for the purpose of evading
the obligation to provide relocation
assistance;

(ii) The person moved into the
property after the submission of the
application for the demolition or
disposition and, before commencing
occupancy, received written notice of
the project, its possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
suffer a rent increase) and the fact that
he or she would not qualify as a
‘‘displaced person’’ (or for assistance
under this section) as a result of the
project;

(iii) The person is ineligible under 49
CFR 24.2(g)(2); or

(iv) HUD determines that the person
was not displaced as a direct result of
an action covered by this section.

(j) Definition of project. For purposes
of this section, the term ‘‘project’’ means
one or more activities (e.g., real property
acquisition, demolition or construction)
paid for in whole or in part with Federal
financial assistance. Two or more
activities that are integrally related, each
essential to the other(s), are considered
one project, whether or not all of the
component activities are federally
assisted.

(k) Definition of initiation of
negotiations. For purposes of providing
the appropriate notices and determining
the formula for computing a
replacement housing payment under the
URA to a tenant displaced from a
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dwelling as a direct result of demolition
or private owner acquisition, the term
‘‘initiation of negotiations’’ means HUD
approval of the demolition or
disposition under this part.

6. Section 970.6 is revised to read as
follows:

§ 970.6 Specific criteria for HUD approval
of demolition requests.

In addition to other applicable
requirements of this part, HUD will not
approve an application for demolition
unless HUD determines that one of the
following criteria is met:

(a) In the case of demolition of all or
a portion of a project, the project, or
portion of the project, is obsolete as to
physical condition, location, or other
factors, making it unusable for housing
purposes and no reasonable program of
modifications, is feasible to return the
project or portion of the project to useful
life. The Department generally shall not
consider a program of modifications to
be reasonable if the costs of such
program exceed 90 percent of total
development cost (TDC). Major
problems indicative of obsolescence
are—

(1) As to physical condition:
Structural deficiencies (e.g. settlement
of earth below the building caused by
inadequate structural fills, faulty
structural design, or settlement of
floors), substantial deterioration (e.g.,
severe termite damage or damage caused
by extreme weather conditions), or other
design or site problems (e.g., severe
erosion or flooding);

(2) As to location: physical
deterioration of the neighborhood;
change from residential to industrial or
commercial development; or
environmental conditions as determined
by HUD environmental review in accord
with part 50 of this title, which
jeopardize the suitability of the site or
a portion of the site and its housing
structures for residential use;

(3) Other factors which have seriously
affected the marketability, usefulness, or
management of the property.

(b) In the case of demolition of only
a portion of a project, the demolition
will help to assure the useful life of the
remaining portion of the project (e.g., to
reduce project density to permit better
access by emergency, fire, or rescue
services).

7. In § 970.7, paragraph (a)(2) is
revised to read as follows:

§ 970.7 Specific criteria for HUD approval
of disposition requests.

(a) * * *
(2) Disposition will allow the

acquisition, development, or
rehabilitation of other properties that

will be more efficiently or effectively
operated as lower income housing
projects, and that will preserve the total
amount of lower income housing stock
available to the community. A PHA
must be able to demonstrate to the
satisfaction of HUD that the additional
units are being provided in connection
with the disposition of the property.
* * * * *

8. Section 970.8 is amended by:
a. Revising paragraphs (f) and (g);
b. Redesignating existing paragraphs

(h), (i), (j), (k), (l), and (m), as paragraphs
(k), (l), (m), (n), (o), and (p),
respectively; and

c. Adding new paragraphs (h), (i), and
(j), to read as follows:

§ 970.8 PHA application for HUD approval.

* * * * *
(f) A replacement housing plan, as

required under § 970.11, and approved
by the unit of general local government
which approval shall be provided by the
chief executive officer of the jurisdiction
in which the project is located (e.g., the
mayor or the county executive),
indicating approval of the replacement
plan.

(g) Evidence of compliance with the
offering to resident organizations, as
required under § 970.13.

(h) A certification regarding relocation
of residents, in accordance with
§ 970.5(h)(1).

(i) Appropriate certifications
regarding site and neighborhood
assessment, in accordance with
§§ 970.11(h) (2), (3), and (4).

(j) Appropriate certification regarding
compliance with environmental
authorities, where required in
accordance with § 970.4(c).
* * * * *

9. In § 970.9, paragraphs (b)
introductory text and (b)(1) are revised,
and a new paragraph (c) is added, to
read as follows:

§ 970.9 Disposition of property; use of
proceeds.

* * * * *
(b) Net proceeds, including any

interest earned on the proceeds, (after
payment of HUD-approved costs of
disposition and relocation under
paragraph (a) of this section) shall be
used, subject to HUD approval, as
follows:

(1) For the retirement of outstanding
obligations, if any, issued to finance
original development or modernization
of the project; and
* * * * *

(c) In the case of scattered-site
housing of a public housing agency, the
net proceeds of a disposition shall be
used for the retirement of outstanding

obligations issued to finance original
development or modernization of the
project, in an amount that bears the
same ratio to the total of such costs and
obligations as the number of units
disposed of bears to the total number of
units of the project at the time of
disposition. For example, in cases
where debt has not been forgiven, if a
development project of ten units that
cost $100,000 has one unit disposed of
for $10,000, then there would be no net
proceeds after paying off the
proportional cost ($100,000 divided by
10=$10,000/unit) of the project. If,
however, the unit was disposed of and
net proceeds were $12,000, there would
be $2,000 available that the PHA would
use for the provision of housing
assistance for lower income families.
Where debt has been forgiven, all the
net proceeds may be used by the PHA
for the provision of low income housing
assistance.

10. Section 970.11 is revised to read
as follows:

§ 970.11 Replacement housing plan.

(a) One-for-one replacement. HUD
may not approve an application or
furnish assistance under this part unless
the PHA submitting the application for
demolition or disposition also submits a
plan for the provision of an additional
decent, safe, sanitary, and affordable
rental dwelling unit (at rents no higher
than permitted under the Act) for each
public housing dwelling unit to be
demolished or disposed of under the
application, except as provided in
paragraph (j) of this section. A
replacement housing plan may provide
for the location of the replacement
housing outside the political boundaries
of the locality of the PHA, provided all
relevant program requirements are
satisfied including the approval of the
replacement housing plan by the unit of
general local government in which the
project being demolished or disposed is
located. In order to assure that all
program requirements are satisfied, the
PHA must enter into any necessary
agreements, including where applicable,
the execution of a Cooperation
Agreement between the PHA and the
locality in which the replacement
housing will be located, prior to
submission of the replacement housing
plan to HUD for approval. In addition,
the PHA must ensure that such
agreements provide that the families
selected for occupancy in the
replacement housing will be families
who would have been eligible for
occupancy in the replacement housing
if it had been replaced in the same
locality as the project being demolished
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or disposed. The plan must include any
one or combination of the following:

(1) The acquisition or development of
additional public housing dwelling
units;

(2) The use of 15-year project-based
assistance under section 8, to the extent
available, or if such assistance is not
available, in the case of an application
proposing demolition or disposition of
200 or more dwelling units in a
development, the use of available
project-based assistance under section 8
having a term of not less than 5 years;

(3) The use of not less than 15-year
project-based assistance under other
Federal programs, to the extent
available, or if such assistance is not
available, in the case of an application
proposing the demolition or disposition
of 200 or more dwelling units in a
development, the use of available
project-based assistance under other
Federal programs having a term of not
less than 5 years. (NOTE: In the case of
15-year project based assistance under
other Federal programs, the Department
has determined that low-income
housing credits under Section 42 of the
Internal Revenue Service Code is a
Federal program providing 15-year
project-based assistance and, therefore,
qualifies as a source of replacement
housing. Any replacement housing plan
proposing the use of these credits must
assure that the low-income housing
units in the low-income housing credit
project which are designated as
replacement housing will be reserved
for low-income families for the requisite
period. Units which at the time of
allocation of the credit are also receiving
Federal assistance under Section 8
(except tenant-based assistance) or
Section 23 of the Act, or Section 236,
221(d)(3) BMIR or Section 221(d)(5) of
the National Housing Act (12 U.S.C.
1701 et seq.), or Section 101 of the
Housing and Urban Development Act of
1965 (12 U.S.C. 1701s), or other similar
Federal program, are not eligible as
replacement housing under paragraph
(a)(3) of this section.);

(4) The acquisition or development of
dwelling units assisted under a State or
local government program that provides
for project-based rental assistance
comparable in terms of eligibility,
contribution to rent, and length of
assistance contract (not less than 15
years) to assistance under section
(8)(b)(1) of the Act; or

(5)(i) The use of 15-year tenant-based
assistance under section 8 of the Act,
(excluding rental vouchers under
section 8(o)), under the conditions
described in paragraph (b) of this
section, to the extent available, or if
such assistance is not available, in the

case of an application proposing the
demolition or disposition of 200 or more
dwelling units in a development, the
use of tenant-based assistance under
section 8 (excluding rental vouchers
under section 8(o)) having a term of not
less than 5 years.

(ii) However, in the case of an
application proposing demolition or
disposition of 200 or more units, not
less than 50 percent of the dwelling
units for replacement housing shall be
provided through the acquisition or
development of additional public
housing dwelling units or through
project-based assistance, and not more
than 50 percent of the additional
dwelling units shall be provided
through tenant-based assistance under
section 8 (excluding vouchers) having a
term of not less than 5 years. The
requirements of § 970.11(b) do not apply
to applications for demolition or
disposition of 200 or more units that
propose the use of tenant-based
assistance under section 8 having a term
of not less than 5 years for the
replacement of not more than 50 percent
of the units to be demolished or
disposed of.

(b) Conditions for use of tenant-based
assistance. Fifteen-year tenant-based
assistance under section 8 may be
approved under the replacement plan
only if provisions listed in paragraphs
(b)(1) through (3) of this section are met.

(1) There is a finding by HUD that
replacement with project-based
assistance (including public housing, as
well as other types of project-based
assistance under paragraph (a) of this
section) is not feasible under the
feasibility standards established for
project-based assistance; that the supply
of private rental housing actually
available to those who would receive
tenant-based assistance under the plan
is sufficient for the total number of
rental certificates and rental vouchers
available in the community after
implementation of the plan; and that
this available housing supply is likely to
remain available for the full 15-year
term of the assistance;

(2) HUD’s findings under paragraph
(b)(1) of this section are based on
objective information, which must
include rates of participation by
landlords in the Section 8 program; size,
condition, and rent levels of available
rental housing as compared to Section 8
standards; the supply of vacant existing
housing meeting the Section 8 housing
quality standards with rents at or below
the fair market rent or the likelihood of
adjusting the fair market rent; the
number of eligible families waiting for
public housing or housing assistance
under Section 8; the extent of

discrimination practiced against the
types of individuals or families to be
served by the assistance; an assessment
of compliance with civil rights laws and
related program requirements; and such
additional data as HUD may determine
to be relevant in particular
circumstances; and

(3) To justify a finding under
paragraph (b)(1) of this section, the PHA
must provide sufficient information to
support both parts of the finding—why
project-based assistance is infeasible
and how the conditions for tenant-based
assistance will be met, based on the
pertinent data from the local housing
market, as prescribed in paragraph (b)(2)
of this section. The determination as to
the lack of feasibility of project-based
assistance must be based on the
standards for feasibility stated in the
respective regulations which govern
each type of eligible project-based
program identified in paragraph (a) of
this section, including public housing
under paragraph (a)(1) of this section as
well as the other types of eligible
Federal, State and local programs of
project-based assistance under
paragraphs (a)(2) through (4) of this
section. A finding of lack of feasibility
may thus be made only if the applicable
feasibility standards cannot be met
under any of those project-based
programs, or any combination of them.
For example, with regard to additional
public housing development, feasibility
would be determined by reference to
part 941 of this chapter and any other
applicable regulations and
requirements, to include consideration
of such factors as local needs for new
construction or rehabilitation,
availability of suitable properties for
acquisition or sites for construction, and
HUD determinations under cost
containment policies. With regard to
Section 8 programs involving
rehabilitation, an example of a major
feasibility factor would be the prospects
for participation of private owners
willing to meet the rehabilitation
requirements.

(c) Approval of unit of general local
government. The plan must be approved
by the unit of general local government
in which the project proposed for
demolition or disposition is located,
which approval shall be provided by the
chief executive officer (e.g., the mayor
or the county executive).

(d) Schedule for replacement housing
plan. (1) The plan must include a
schedule for carrying out all its terms
within a period consistent with the size
of the proposed demolition or
disposition, except that the schedule for
completing the plan shall in no event
exceed 6 years from the date specified
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to begin plan implementation, which is
the date of HUD approval of the
demolition or disposition application.

(2) Where demolition or disposition
will occur in phases, the schedule shall
provide for completing the plan within
six years from the date of the HUD
approval letter for a specific demolition
or disposition action requested.
‘‘Completion’’ does not mean that the
replacement housing must be built or
rehabilitated within the six years. For
replacement units developed under the
public housing development program,
the completion of the plan would be
units that have reached the stage of
notice to proceed for conventional units
and contract of sale for Turnkey units.

(e) Housing the same number of
individuals and families. The plan must
include a method which ensures that at
least the same total number of
individuals and families will be
provided housing, allowing for
replacement with units of different sizes
to accommodate changes in local
priority needs, as determined by the
PHA and reviewed and approved by
HUD as a part of the demolition or
disposition application.

(f) Relocation plan. Where existing
occupants will be displaced, the plan
must include a relocation plan in
accordance with §§ 970.5 and 970.8(d).

(g) Assurances regarding relocation.
The plan must prevent the taking of any
action to demolish or dispose of any
unit until the tenant of the unit is
relocated in accordance with § 970.5.
This does not preclude actions
permitted under § 970.12, actions
required under this part for
development and submission of the
PHA’s application for HUD approval of
demolition or disposition, or actions
required to carry out a relocation plan
which has been approved by HUD in
accordance with §§ 970.5 and 970.8(d).

(h) Site and neighborhood standards
assessment. With respect to replacement
housing, PHAs must comply with site
and neighborhood standards, as follows:

(1) If units under the Public Housing
Development Program or the Section 8
project-based assistance program have
been requested as replacement housing
in the PHA’s application, except when
the PHA plans to build back on the
same site, the site and neighborhood
standards applicable for those programs
will apply and be assessed at the
appropriate time as required by that
program rule or handbook and not at the
time of the demolition or disposition
application. The PHA must certify to
HUD at the time of application for
demolition or disposition, that once the
site is identified, the PHA will comply

with the site and neighborhood
standards applicable for those programs.

(2) If units under the Public Housing
Development Program or the Section 8
project-based assistance program have
been requested as replacement housing
in the PHA’s application and the PHA
plans to build back on the same site, the
PHA shall comply with the site and
neighborhood standards applicable for
those programs when the demolition or
disposition application is submitted to
HUD. A complete site and neighborhood
standards review shall be done by HUD
subsequent to the submission of the
demolition or disposition application
but prior to approval.

(3)(i) If the replacement housing units
are to be provided under a State or local
program, and the site is known
(including building back on the same
site), the PHA is required to comply
with site and neighborhood standards
comparable to part 882 of this title when
the demolition or disposition
application is submitted to HUD. A
complete site and neighborhood
standards review shall be done by HUD
subsequent to the submission of the
demolition or disposition application
but prior to approval.

(ii) However, if the site is not known,
the PHA shall include in the application
for demolition or disposition a
certification that it will comply with site
and neighborhood standards
comparable to part 882 of this title once
the site is known.

(iii) In the case of replacement
housing funded by State or local
government funds, the PHAs must
demonstrate in the application that it
has a commitment for funding the
replacement housing.

(4)(i) If the replacement housing units
are to be provided out of the proceeds
of the disposition of public housing
property, and the site is known
(including building back on the same
site), the PHA is required to comply
with site and neighborhood standards
comparable to part 941 of this chapter
(or under part 882 of this title in the
case of use of Section 8 assistance)
when the demolition or disposition
application is submitted to HUD. A
complete site and neighborhood
standards review shall be done by HUD
subsequent to the submission of the
demolition or disposition application
but prior to approval.

(ii) However, if the site is not known,
the PHA shall include in the application
for demolition or disposition a
certification that it will comply with site
and neighborhood standards
comparable to part 941 of this chapter
or under part 882 of this title once the
site is known.

(i) Assurances regarding accessibility.
The plan must contain assurances that
any replacement units acquired, newly
constructed or rehabilitated will meet
the applicable accessibility
requirements set forth in § 8.25 of this
title.

(j) Exception for replacement housing
in cases of demolition. In any 5-year
period, a public housing agency may
demolish not more than the lesser of 5
dwelling units or 5 percent of the total
dwelling units owned and operated by
the public housing agency, without
providing an additional dwelling unit
for each public housing unit to be
demolished, but only if the space
occupied by the demolished unit is used
for meeting the service or other needs of
public housing residents. If the PHA
elects to use this exception, it shall meet
all other requirements of this part
except § 970.11.
(Approved by the Office of Management and
Budget under control number 2577–0075.)

11. Existing § 970.13 is redesignated
as § 970.14, and a new § 970.13 is
added, to read as follows:

§ 970.13 Resident organization
opportunity to purchase.

(a) Applicability. (1) This section
applies to applications for demolition or
disposition of a development which
involve dwelling units, nondwelling
spaces (e.g. administration and
community buildings, maintenance
facilities), and excess land.

(2) The requirements of this section
do not apply to the following cases
which it has been determined do not
present appropriate opportunities for
resident purchase:

(i) The PHA has determined that the
property proposed for demolition is an
imminent threat to the health and safety
of residents;

(ii) The local government has
condemned the property proposed for
demolition;

(iii) A local government agency has
determined and notified the PHA that
units must be demolished to allow
access to fire and emergency equipment;

(iv) The PHA has determined that the
demolition of selected portions of the
development in order to reduce density
is essential to ensure the long term
viability of the development or the PHA
(but in no case should this be used
cumulatively to avoid Section 412
requirements);

(v) A public body has requested to
acquire vacant land that is less than 2
acres in order to build or expand its
services (e.g., a local government wishes
to use the land to build or establish a
police substation); or
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(vi) PHA seeks disposition outside the
public housing program to privately
finance or otherwise develop a facility
to benefit low-income families (e.g., day
care center, administrative building,
other types of low-income housing).

(3) In the situations listed in
paragraph (a) of this section, the PHA
may proceed to submit its request to
demolish or dispose of the property, or
the portion of the property, to HUD, in
accordance with Section 18 of the
United States Housing Act of 1937 and
24 CFR part 970 without affording an
opportunity for purchase by a resident
organization. However, resident
consultation would be required in
accordance with § 970.4(a). The PHA
must submit written documentation, on
official stationery, with date and
signatures to justify paragraphs (a)(2)(i),
(ii), (iii), (iv), and (v) of this section.
Examples of such documentation
include:

(i) A certification from a local agency,
such as the fire or health department,
that a condition exists in the
development that is an imminent threat
to residents; or

(ii) A copy of the condemnation order
from the local health department. If,
however, at some future date, the PHA
proposes to sell the remaining property
described in paragraphs (a)(2)(i) through
(iii) of this section, the PHA will be
required to comply with this section.

(b) Opportunity for residents to
organize. Where the affected
development does not have an existing
resident council, resident management
corporation or resident cooperative at
the time of the PHA proposal to
demolish or dispose of the development
or a portion of the development, the
PHA shall make a reasonable effort to
inform residents of the development of
the opportunity to organize and
purchase the property proposed for
demolition or disposition. Examples of
‘‘reasonable effort’’ at a minimum
include one of the following activities:
convening a meeting, sending letters to
all residents, publishing an
announcement in the resident
newsletter, where available, or hiring a
consultant to provide technical
assistance to the residents. The
Department will not approve any
application that cannot demonstrate that
the PHA has allowed at least 45 days for
the residents to organize a resident
organization. The PHA should initiate
its efforts to inform the residents of their
right to organize as an integral part of
the resident consultation requirement
under § 970.4(a).

(c) Established Organizations. Where
there are duly formed resident councils,
resident management corporation, or

resident cooperative at the affected
development, the PHA shall follow the
procedures beginning in paragraph (d)
of this section. Where the affected
development is fully or partially
occupied, the residents must be given
the opportunity to form under the
procedures in paragraph (b) of this
section.

(d) Offer of sale to resident
organizations. (1) The PHA shall make
the formal offer for sale which must
include, at a minimum, the information
listed in this paragraph (d). All
contacted organizations shall have 30
days to express an interest in the offer.
The PHA must offer to sell the property
proposed for demolition or disposition
to the resident management corporation,
the resident council or resident
cooperative of the affected development
under at least as favorable terms and
conditions as the PHA would offer it for
sale to another purchaser:

(i) An identification of the
development, or portion of the
development, in the proposed
demolition or disposition, including the
development number and location, the
number of units and bedroom
configuration, the amount of space and
use for non-dwelling space, the current
physical condition (e.g., fire damaged,
friable asbestos, lead-based paint test
results), and occupancy status (e.g.,
percent occupancy).

(ii) In the case of disposition, a copy
of the appraisal of the property and any
terms of sale.

(iii) A PHA disclosure and description
of plans proposed for reuse of land, if
any, after the proposed demolition or
disposition.

(iv) An identification of available
resources (including its own and HUD’s)
to provide technical assistance to the
resident management corporation,
resident council or resident cooperative
of the affected development to enable
the organization to better understand its
opportunity to purchase the
development, the development’s value
and potential use.

(v) Any and all terms of sale that the
PHA requires for the Section 18 action.
(If the resident management
corporation, resident council or resident
cooperative of the affected development
submits a proposal that is other than the
terms of sale (e.g., purchase at less than
fair market value with demonstrated
commensurate public benefit or for the
purposes of homeownership), the PHA
may consider accepting the offer).

(vi) A date by which the resident
management corporation, resident
council or resident cooperative of the
affected development must respond to
the HA’s offer to sell the property

proposed for demolition or disposition,
which shall be no less than 30 days
from the date of the official offering of
the PHA. The response from the
resident management corporation,
resident council or resident cooperative
of the affected development shall be in
the form of a letter expressing its
interest in accepting the PHAs written
offer.

(vii) A statement that the resident
council, resident management
corporation, and resident cooperative of
the affected development will be given
60 days to develop and submit a
proposal to the PHA to purchase the
property and to obtain a firm financial
commitment. It shall explain that the
PHA shall approve the proposal from
the resident council, resident
management corporation or resident
cooperative of the affected development,
if it meets the terms of sale. However,
the statement shall indicate that the
PHA can consider accepting an offer
from the resident council, resident
management corporation or resident
cooperative of the affected development
that is other than the terms of sale; e.g.,
purchase at less than fair market value
with demonstrated commensurate
public benefit or for the purposes of
homeownership. The statement shall
explain that if the PHA receives more
than one proposal from a resident
council, resident management
corporation or resident cooperative at
the affected development, the PHA shall
select the proposal that meets the terms
of sale. In the event that two proposals
from the affected development meet the
terms of sale, the PHA shall chose the
best proposal.

(2) After the 30 day time frame for the
resident council, resident management
corporation, or resident cooperative of
the affected development to respond to
the notification letter has expired, the
PHA is to prepare letters to those
organizations that responded
affirmatively inviting them to submit a
formal proposal to purchase the
property. The organization has 60 days
from the date of its affirmative response
to prepare and submit a proposal to the
PHA that provides all the information
requested in paragraph (g) of this
section and meets the terms of sale.

(e) PHA Review of Proposals. The
PHA has up to 60 days from the date of
receipt of the proposal(s) to review them
and determine whether they meet the
terms of sale set forth in its offer. If the
resident management corporation,
resident council or resident cooperative
of the affected development submits a
proposal that is other than the terms of
sale (e.g., purchase at less than the fair
market value with demonstrated



3723Federal Register / Vol. 60, No. 11 / Wednesday, January 18, 1995 / Rules and Regulations

commensurate public benefit or for the
purposes of homeownership), the PHA
may consider accepting the offer. If the
terms of sale are met, within 14 days of
the PHA’s final decision, the PHA shall
notify the resident management
corporation, resident council or resident
cooperative of the affected development
of that fact and that the proposal has
been accepted or rejected.

(f) Appeals. The resident management
corporation, resident council or resident
cooperative of the affected development
has the right to appeal the PHA’s
decision to the HUD field office. A letter
requesting an appeal has to be made
within 30 days of the decision by the
PHA. The request should include copies
of the proposal and any related
correspondence. The field office will
render a final decision within 30 days.
A letter communicating the decision is
to be prepared and sent to the PHA and
the resident management corporation,
resident council or resident cooperative
of the affected development.

(g) Contents of Proposal. (1) The
proposal from the resident management
corporation, resident council or resident
cooperative of the affected development
shall at a minimum include the
following:

(i) The length of time the organization
has been in existence;

(ii) A description of current or past
activities which demonstrate the
organization’s organizational and
management capability or the planned
acquisition of such capability through a
partner or other outside entities;

(iii) A statement of financial
capability;

(iv) A description of involvement of
any non-resident organization (non-
profit, for profit, governmental or other
entities), if any, the proposed division of
responsibilities between these two, and
the non-resident organization’s financial
capabilities;

(v) A plan for financing the purchase
of the property and a firm commitment
for funding resources necessary to
purchase the property and pay for any
necessary repairs;

(vi) A plan for the use of the property;
(vii) The proposed purchase price in

relation to the appraised value;
(viii) Justification for purchase at less

than the fair market value in accordance
with § 970.9, if appropriate;

(ix) Estimated time schedule for
completing the transaction;

(x) The response to the PHA’s terms
of sale;

(xi) A resolution from the resident
organization approving the proposal;
and

(xii) A proposed date of settlement,
generally not to exceed six months from

the date of PHA approval of the
proposal, or such period as the PHA
may determine to be reasonable.

(2) If the proposal is to purchase the
property for homeownership under 5(h)
or HOPE 1, then the requirements of
Section 18 of the United States Housing
Act of 1937 and 24 CFR part 970 do not
apply, but the applicable requirements
shall be those under the HOPE 1
guidelines, as set forth at 57 FR 1522, or
the section 5(h) regulation, as set forth
in parts 905 and 906 of this chapter. In
order for a PHA to consider a proposal
to purchase under section 412, using
homeownership opportunities under
section 5(h) or HOPE 1, the resident
council, resident management
corporation or resident cooperative of
the affected development shall meet the
provisions of this rule, including
paragraphs (g)(1)(i) through (g)(1)(xii) of
this section.

(3) If the proposal is to purchase the
property for other than the
aforementioned homeownership
programs or for uses other than
homeownership, then the proposal must
meet all the disposition requirements of
Section 18 of the United States Housing
Act of 1937 and 24 CFR part 970.

(h) PHA obligations. (1) Prepare and
disperse the formal offer of sale to the
resident council, resident management
corporation and resident cooperative of
the affected development.

(2) Evaluate proposals received and
make the selection based on the
considerations set forth in paragraph (b)
of this section. Issuance of letters of
acceptance and rejection.

(3) Prepare certifications, where
appropriate, as discussed in paragraph
(i)(3) of this section.

(4) The PHA shall comply with its
obligations under § 970.4(a) regarding
tenant consultation and provide
evidence to HUD that it has met those
obligations. The PHA shall not act in an
arbitrary manner and shall give full and
fair consideration to any qualified
resident management corporation,
resident council or resident cooperative
of the affected development and accept
the proposal if it meets the terms of sale.

(i) PHA application submission
requirements for proposed demolition or
disposition. (1) If the proposal from the
resident organization is rejected by the
PHA, and either there is no appeal by
the organization or the appeal has been
denied, the PHA shall submit its
demolition or disposition application to
HUD in accordance with Section 18 of
the United States Housing Act of 1937
and part 970 of this chapter. The
demolition or disposition application
must include complete documentation
that the requirements of this section

have been met. PHAs must submit
written documentation that the resident
council, resident management
corporation and tenant cooperative of
the affected development have been
apprised of their opportunity to
purchase under this section. This
documentation shall include:

(i) A copy of the signed and dated
PHA notification letter(s) to each
organization informing them of the
PHA’s intention to submit an
application for demolition or
disposition, the right to purchase; and

(ii) The responses from each
organization.

(2) If the PHA accepts the proposal of
the resident organization, the PHA shall
submit a disposition application in
accordance with Section 18 of the
United States Housing Act of 1937 and
part 970 of this chapter, with
appropriate justification for a negotiated
sale and for sale at less than fair market
value, if applicable.

(3) HUD will not process an
application for demolition or
disposition unless the PHA provides the
Department with one of the following:

(i) Where no resident management
corporation, resident council or resident
cooperative exists in the affected
development and the residents of the
affected development have not formed a
new organization in accordance with
paragraph (b) of this section, a
certification from either the executive
director or the board of commissioners
stating that no such organization(s)
exists and documentation that a
reasonable effort to inform residents of
their opportunity to organize has been
made; or

(ii) Where a resident management
corporation, resident council or resident
cooperative exists in the affected
development one of the following,
either paragraph (i)(3)(ii)(A) or
paragraph (i)(3)(ii)(B) of this section:

(A) A board resolution or its
equivalent from each resident council,
resident management corporation or
resident cooperative stating that such
organization has received the PHA
letter, and that it understands the offer
and waives its opportunity to purchase
the project, or portion of the project,
covered by the demolition or
disposition application. The response
should clearly state that the resolution
was adopted by the entire organization
at a formal meeting; or

(B) A certification from the executive
director or board of commissioners of
the PHA that the thirty (30) day
timeframe has expired and no response
was received to its offer.
(Approved by the Office of Management and
Budget under control number 2577–0075.)
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Dated: January 5, 1995.
Joseph Shuldiner,
Assistant Secretary for Public and Indian
Housing.
[FR Doc. 95–1113 Filed 1–17–95; 8:45 am]
BILLING CODE 4210–33–P
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